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INTRODUCTION

In 2006, the Tennessee General Assembly passed the Comprehensive Governmental Ethics
Reform Act of 2006 (the “Ethics Act”).! One provision of the Ethics Act categorically prohibits
lobbyists from making direct campaign contributions (the “Contribution Ban™).? Laws that limit
or prohibit campaign contributions restrict the fundamental constitutional rights of political
association and expression.> However, a law that restricts fundamental constitutional rights is not
unconstitutional per se.* In 1976, in Buckley v. Valeo, the United States Supreme Court (the
“Supreme Court”) held that even a significant interference with political association and
expression is permissible if it survives closely drawn scrutiny, a form of intermediate scrutiny
requiring a sufficiently important interest and means closely drawn to avoid unnecessary
abridgment of associational freedoms.® Despite wide recognition, Buckley and closely drawn
scrutiny present several substantive issues.

First, Buckley held that although contribution and expenditure limits both impede the same
fundamental constitutional rights of political association and expression,® contribution limits are
subject to a lesser standard of review than expenditure limits.” Because contributions and
expenditures represent “two sides of the same First Amendment coin,”® it is argued that strict
scrutiny should apply to both. Second, Buckley s nuanced analysis has proven difficult to apply,
resulting in inconsistency among federal circuit courts.’ Lastly, the improvement of statutory
safeguards since Buckley has diminished the risk justifying Buckley s application of a less rigorous
standard of review to contribution limits.!° Not only are there valid reasons to overrule Buckley,
but the Supreme Court appears to be poised to do so. In fact, one of Buckley s holdings has already
been overruled.!!

The central thesis of this article is that Buckley and its distinction between the standards
applicable to contribution and expenditure limits should be overruled, that strict scrutiny should
be deemed the appropriate standard of review for both, and that under strict scrutiny, the
Contribution Ban should be deemed unconstitutional as there are less restrictive and equally
effective means to protect against quid pro quo corruption.

" TENN. CODE ANN. § 3-6-101 (West 2006).

21d. § 304(j) (West 2015).

3 See Buckley v. Valeo, 424 U.S. 1, 22 (1976).

4 See Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11, 26-27 (1905).

5 Buckley, 424 U.S. at 25.

°Id. at 14.

71d. at 45-46.

8 Id. at 242 (Burger, J., concurring in part and dissenting in part).

 Compare Green Party of Conn. v. Garfield, 616 F.3d 189 (2d Cir. 2010) (applying closely drawn scrutiny to strike
down a contribution ban), with Preston v. Leake, 660 F.3d 726 (4th Cir. 2011) (applying the watered-down version of
closely drawn scrutiny to uphold a contribution ban).

10 See generally McCutcheon v. Fed. Election Comm’n, 572 U.S. 185, 200 (2014) (noting improved statutory
safeguards as justification for overruling Buckley s holding relative to aggregate limits).
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ROADMAP

Section I of this article briefly reviews the standards of constitutional scrutiny. In Section
I, this article analyzes the foundational opinion of Buckley v. Valeo, exploring the origins of
closely drawn scrutiny and the distinctions justifying the divergence of standards applicable to
contribution and expenditure limits. Section III tracks the evolution of closely drawn scrutiny
through select Supreme Court and federal circuit court opinions, demonstrating its inconsistent
application and why Buckley appears poised to be overturned. In Section IV, this article advances
three arguments supporting the overruling of Buckley. Lastly, Section V addresses the future of the
Contribution Ban should the Supreme Court overrule Buckley.

1. REVIEW OF THE STANDARDS OF CONSTITUTIONAL SCRUTINY

There are commonly understood to be three levels of scrutiny: rational basis, intermediate
scrutiny, and strict scrutiny.'> However, in the context of First Amendment jurisprudence, a fourth
standard — exacting scrutiny — has emerged.!® Each standard will be discussed below.

A. RATIONAL BASIS

Rational basis is the least rigorous standard of review. Under the rational basis test,
legislation is presumed valid and will be sustained if the classification is rationally related to any
legitimate state interest.!* Phrased differently, if any reasonable basis or state of facts may
reasonably be conceived to justify the law at issue, it survives constitutional muster.'> The rational
basis standard applies to social and economic legislation under the Equal Protection Clause;° it
has also been applied to classifications that turn on age or medical use.!’

B. INTERMEDIATE SCRUTINY

There are multiple “versions” of intermediate scrutiny. One version of intermediate
scrutiny requires the government to demonstrate a substantial relation to a sufficiently important
government interest.!® Another version of intermediate scrutiny requires the government to
demonstrate that a law is narrowly tailored to a significant government interest.'” Yet another
iteration of intermediate scrutiny is closely drawn scrutiny, which, as mentioned previously,
requires the government to demonstrate a sufficiently important interest and employ means closely
drawn to avoid unnecessary abridgment of associational freedoms.?’ In more recent opinions, we
have also seen courts apply what this article terms the “watered-down version of closely drawn

12 Alex Chemerinsky, Tears of Scrutiny, 57 TULSA L. REV. 341, 342 (2022) (discussing the three common forms of
scrutiny).

13 Id. at 343.

14 City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985).

15 Riggs v. Burson, 941 S.W.2d 44, 53 (Tenn. 1997).

16 R, Randall Kelso, Clarifying the Four Kinds of “Exacting Scrutiny” Used in Current Supreme Court Doctrine,
127 PENN. ST. L. REV. 375, 376 (2023) (summarizing the basic standards of review).

17 United States v. Skrmetti, 145 S.Ct. 1816, 1829 (2025).

18 City of Cleburne, 473 U.S. at 441.

Y Packingham v. North Carolina, 582 U.S. 98, 105-106 (2017).

20 Buckley v. Valeo, 424 U.S. 1, 25 (1976).



scrutiny,” omitting the language “to avoid unnecessary abridgment of associational freedoms.”?!

Intermediate scrutiny applies to quasi-suspect classifications such as gender or illegitimacy;?? it
also applies in certain First Amendment contexts, as will be explored further in this article.??

C. STRICT SCRUTINY

Like intermediate scrutiny, there are multiple versions of strict scrutiny. One frequently
utilized version of strict scrutiny requires a law to be necessary to achieve, or the least restrictive
means of achieving, a compelling government interest.?* Other courts require the law at issue to
be narrowly tailored to serve a compelling government interest.2> The essence of strict scrutiny is
a compelling interest.?® Strict scrutiny applies to laws that infringe upon fundamental constitutional
rights,?” as well as to suspect classifications such as race, alienage, or national origin.*3

D. EXACTING SCRUTINY

Exacting scrutiny has primarily emerged in the context of the First Amendment, and
specifically, campaign finance jurisprudence.? Historically, the term “exacting scrutiny” was
generic, indicating some form of heightened scrutiny beyond rational basis.*® However, in recent
years, exacting scrutiny has been used to refer to specific standards of review, including strict
scrutiny, intermediate scrutiny, a standard between strict and intermediate scrutiny, and a hybrid
balancing approach.’!

The uncertainty and evolution of exacting scrutiny are worthy of their own law review
article; an in-depth and comprehensive analysis cannot and will not be provided herein. It is,
however, important to at least mention exacting scrutiny due to its prevalence in campaign finance
jurisprudence. Notwithstanding the prevalence of exacting scrutiny, closely drawn scrutiny is the
controlling test for contribution limits.>

2! Nixon v. Shrink Mo. Gov't PAC, 528 U.S. 377, 387-88 (2000).

22 Hartwin Bungert, Equal Protection for Foreign and Alien Corporations: Towards Intermediate Scrutiny for a
Quasi-Suspect Classification, 59 MO. L. REV. 569, 583 (1994).

23 See generally Buckley, 424 U.S. 1.

24 See, e.g., Grutter v. Bollinger, 539 U.S. 306, 327 (2003) (required the classification be necessary to achieve a
compelling interest); Holt v. Hobbs, 574 U.S. 352, 364 (2015) (required the classification be the least restrictive means
to achieve a compelling interest).

3 See Fed. Election Comm’n v. Beaumont, 539 U.S. 146, 162 (2003).

26 Alex Chemerinsky, Tears of Scrutiny, 57 TULSAL. REV. 341, 350 (2022) (a compelling interest is a core element of
strict scrutiny).

2 See generally Thornhill v. Alabama, 310 U.S. 88, 95 (1940); Roberts v. U.S. Jaycees, 468 U.S. 609, 623 (1984).

8 United States v. Skrmetti, 145 S.Ct. 1816, 1828 (2025).

2 John Doe No. 1 v. Reed, 561 U.S. 186, 196 (2010).

30 Chemerinsky, Tears of Scrutiny, 57 TULSA L. REV. at 349-50 (discussing the historical use of “exacting scrutiny”).
3I'R. Randall Kelso, Clarifying the Four Kinds of “Exacting Scrutiny” Used in Current Supreme Court Doctrine, 127
PENN. ST.L.REV. 375, 376-77 (2023) (discussing the inconsistent application of exacting scrutiny by the United States
Supreme Court).

32 See generally Nixon v. Shrink Mo. Gov't PAC, 528 U.S. 377 (2000).
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1I. LAYING THE FOUNDATION: BUCKLEY V. VALEO

In Buckley v. Valeo, the Supreme Court considered the validity of multiple provisions of
the Federal Election Campaign Act (“FECA”).** Particularly relevant to this article were FECA
provisions imposing campaign contribution and expenditure limits.>* Buckley held that
contribution limits may be upheld “if the State demonstrates a sufficiently important interest and
employs means closely drawn to avoid unnecessary abridgment of associational freedoms.”*> In
contrast to contribution limits, the Buckley Court applied strict scrutiny to expenditure limits,
finding critical distinctions between the two.*¢

The first distinction drawn by the Buckley Court is that expenditure limits constitute
substantial restraints upon political association,?” whereas contribution limits constitute marginal
restraints.>® The second distinction is that unlike expenditures, which constitute direct expression,
contributions are transformed into expression only through the actions of a third party, whether
that be a candidate or a political action committee (“PAC”).* In addition to these distinctions, the
Buckley Court stated that the expressive quality of a contribution lies in the symbolic act of
contributing; that the amount of a contribution represents only the “intensity of the contributor’s
support[.]”** This article maintains that the Buckley Court’s distinctions between expenditures and
contributions do not withstand scrutiny.

First, consider the notion that expenditures constitute direct expression whereas
contributions do not. Under this rationale, the purchase of napkins or plates for a political
fundraiser constitutes expression, but the contribution enabling that purchase does not. What
substantive reasoning is there for drawing this distinction? This article submits there is none. Next,
consider the concept that a contribution is transformed into expression only through the actions of
a third party. Why are the acts of a third party transformative? This article submits they are not.
Lastly, consider the idea that the amount of a contribution is unrelated to expression. Could it be
true that contributions of $1 and $5,000 are equivalent in terms of expressive quality? This article
submits the answer to that question is “absolutely not.”

Not only are these distinctions perplexing, but they contradict the Buckley Court’s own
statements. Specifically, the Buckley Court stated that “every means of communicating ideas in
today’s mass society requires the expenditure of money.”*! If every means of communicating ideas
requires the expenditure of money, and if limiting expenditures constitutes a substantial restraint,
then it must follow that limiting the source of expenditures also constitutes a substantial restraint.
In his concurrence in Buckley, Chief Justice Burger stated that contribution and expenditure limits
represent “two sides of the same First Amendment coin.”* This article adopts the position

3 Buckley, 424 U S. 1.

#*d.

3 Id. at 25.

36 See Buckley, 424 U.S. at 44-48.

371d. at 44,

B d. at 21.

¥ Id.

/i

4 1d. at 19.

42 Id. at 242 (Burger, J., concurring in part and dissenting in part).
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submitted by Chief Justice Burger. Because contributions and expenditures are inherently
connected, strict scrutiny should apply to both.

It is important to note that in applying closely drawn scrutiny, the Buckley Court found that
preventing quid pro quo corruption or its appearance constituted a compelling interest, and
therefore, satisfied the “sufficiently important interest” requirement of closely drawn scrutiny.*?
Moreover, the Court found that the contribution limits were closely drawn to prevent quid pro quo
corruption, thereby avoiding the unnecessary abridgment of associational freedoms.** These
rationales have been relied upon to uphold contribution limits for the last fifty years.

JIIR THE EVOLUTION OF CLOSELY DRAWN SCRUTINY POST-BUCKLEY
A. INTRODUCTION AND OVERVIEW

In Buckley’s wake, courts addressing contribution limits initially faced uncertainty
regarding whether strict scrutiny or closely drawn scrutiny was the appropriate standard of review
due to the lack of clarity provided in Buckley. For nearly fifty years, the overwhelming consensus
among courts has been that closely drawn scrutiny controls. However, recent Supreme Court and
federal circuit court opinions have cast doubt upon the future of Buckley and the application of
closely drawn scrutiny to contribution limits and bans. The following section reviews Buckley s
progeny, tracking the evolution of the closely drawn scrutiny to the present day, highlighting
Buckley s highly nuanced reasoning, inconsistent application, extension to contribution bans rather
than just /imits, and demonstrating how the Supreme Court appears poised to overturn it.

B. EARLY POST-BUCKLEY CASES

Five years after Buckley, the Supreme Court, in California Medical Ass 'n, considered the
constitutionality of a provision imposing limits upon contributions made by a PAC.* Interestingly,
the Court refused to apply Buckley to the provision under consideration.*® The Court found that
the contribution limits in Buckley were distinguishable from those in the present case, as the
contribution limits in Buckley were imposed upon individuals, whereas the contribution limits in
the present case were imposed upon a PAC.*” While the Court stopped short of stating that
contributions by PACs were not constitutionally protected, it did state that the PAC limits fell
outside the purview of Buckley.*

Also in 1981, the Supreme Court, in Citizens Against Rent Control, undertook review of a
provision imposing a $250 contribution limit on committees formed to support or oppose ballot
measures.*” The Court recognized that although Buckley permitted contribution limits in the
context of election campaigns, certain federal circuit courts refused to extend Buckley to situations

4 Fed. Election Comm’n v. Nat’l Conservative Pol. Action Comm., 470 U.S. 480, 497 (1985).
4 Buckley, 424 U.S. at 25.

4 Cal. Med. Ass’n v. Fed. Election Comm’n, 453 U.S. 182 (1981).

46 Id. at 195.

71d.

“® Id. at 196.

¥ Citizens Against Rent Control v. City of Berkeley, 454 U.S. 290 (1981).
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involving campaigns favoring or opposing ballot measures.’® Agreeing with those federal circuit
courts, the Court refused to extend Buckley, stating that the risk of corruption justifying the Buckley
decision did not exist in the context of campaigns favoring or opposing ballot measures.>!

As evidenced by the California Medical Ass’n and Citizens Against Rent Control cases, the
Supreme Court, even five years post-Buckley, was still ironing out how Buckley was to be applied,
and to what circumstances it did or did not extend. While closely drawn scrutiny appeared to be
regarded as the controlling standard, federal circuit courts were battling with the decision.>?

C. REAFFIRMING AND REFINING

It was not until Shrink in 2000 that the Supreme Court explicitly declared Buckley to be the
authority for state laws imposing limits on campaign contributions.>® Shrink is notable for several
reasons.

First, Shrink clarified that contribution limits impose different degrees of restraint on the
right to free speech as opposed to the right to political association.’* The Shrink Court did not
confirm whether different standards of review applied to contribution limits in the context of
political speech versus political association.’> However, Shrink did specify that if a contribution
limit survived a free speech challenge, it would also survive a claim of associational abridgment,
which suggests that the same or a less rigorous standard of review applies to the latter. To date,
this concept does not appear to have been fully fleshed out by the Supreme Court.

Second, and as alluded to, Shrink reaffirmed that closely drawn scrutiny was the applicable
standard when analyzing claims that contribution limits under state law infringed upon
associational rights.>’ Shrink also serves as perhaps the first example of the Supreme Court
utilizing the watered-down version of closely drawn scrutiny, excluding from the test the language
“to avoid unnecessary abridgment of associational freedoms.”>®

Lastly, Shrink marks the first instance of a recurring theme in campaign finance
jurisprudence: Justice Clarence Thomas’ vehement dissent to the application of closely drawn
scrutiny, rather than strict scrutiny, to contribution limits.*” In his dissent, Justice Thomas went as

0 1d. at 297.

SUId. at 290.

32 See generally Bread Pol. Action Comm. v. Fed. Election Comm’n, 635 F.2d 621 (7th Cir. 1980) (en banc), rev’d,
455 U.S. 577 (1982); Nat’l Right to Work Comm., Inc. v. Fed. Election Comm., 665 F.2d 371 (D.C. Cir. 1981), rev’d,
459 U.S. 197 (1982); Mich. State Chamber of Com. v. Austin, 832 F.2d 947 (6th Cir. 1987); Serv. Emps. Int’l Union v.
Fair Pol. Prac. Comm’n, 955 F.2d 1312 (9th Cir. 1992); Mariana v. United States, 212 F.3d 761, 770 (3d Cir. 2000);
Beaumont v. Fed. Election Comm’n, 278 F.3d 261 (4th Cir. 2002), rev’d, 539 U.S. 146 (2003); Frank v. City of Akron,
290 F.3d 813 (6th Cir. 2002).

33 Nixon v. Shrink Mo. Gov't PAC, 528 U.S. 377 (2000).

4 Id. at 378.

S d.

6 Id.

5T Id. at 387-88.

B Id.

3 Id. at 410 (Thomas, J., dissenting).



far as to call Buckley's analysis “flawed.”®® Justice Thomas has been perhaps the most vocal
opponent of Buckley, and his argument that strict scrutiny should apply to contribution limits
appears in every contribution limit case considered by the Supreme Court since Shrink.

In 2003, the Supreme Court undertook two cases involving contribution limits and closely
drawn scrutiny. First, in June 2003, the Court issued its opinion in Federal Election Commission
v. Beaumont.®' Beaumont appears to be the first case in which the Supreme Court addressed a
contribution ban rather than a contribution /imit. The specific provisions at issue collectively
prohibited corporations from making direct political contributions,®? and instead required
corporate contributions to be made through a PAC.%* Noting differences between a ban and a limit,
the Court nonetheless found that closely drawn scrutiny applied.®* However, in arriving at their
holding, the Court applied the watered-down version of closely drawn scrutiny appearing in
Shrink, omitting the language “to avoid unnecessary abridgment of associational freedoms.”%> Not
surprisingly, Justice Thomas dissented, again stating his belief that strict scrutiny, rather than
closely drawn scrutiny, should apply.5®

Also in 2003, the Supreme Court issued its opinion in McConnell v. Federal Election
Commission.” In McConnell, the Court reiterated that closely drawn scrutiny applied to
contribution limits, again omitting the “to avoid unnecessary abridgment of associational
freedoms” language.®®

Three years later, in Randall v. Sorrell, the Supreme Court ruled that a restriction imposing
contribution limits on political parties to candidates was unconstitutional under closely drawn
scrutiny.® Notably, the Randall Court acknowledged the difficulties caused by Buckley, engaging
in a discussion of stare decisis before ultimately declining to overrule it.”® Thereafter, the Randall
Court reiterated that closely drawn scrutiny applies to contribution limits, but noted that situations
could exist where a contribution limit would fail to survive closely drawn scrutiny, such as where
a contribution limit is too low.”! Justice Thomas and Justice Scalia concurred in striking down the
contribution limit but wrote separately to emphasize their belief that Buckley should be overruled
due to its failure to adequately protect political speech.”?

0 1d.

! Fed. Election Comm’n v. Beaumont, 539 U.S. 146 (2003).

622 U.S.C. § 441b(a) (current version at 52 U.S.C.A. § 30118(a)(West)).
03 Id. § 441b(2)(C) (current version at 52 U.S.C. § 30118(b)(2)(C)(West)).
% Beaumont, 539 U.S. at 162.

5 Id.

% Jd. at 164 (Thomas, J., dissenting).

7 McConnell v. Fed. Election Comm’n, 540 U.S. 93 (2003), overruled by Citizens United v. Fed. Election Comm 'n,
558 U.S. 310 (2010).

8 Id. at 94.

% Randall v. Sorrell, 548 U.S. 230 (2006).

0 1d. at 243-44.

"L Id. at 248-49.

2 Id. at 265-66.



D. A FOUNDATIONAL SHIFT AND PARTIAL OVERRULING

In 2014, the Supreme Court issued its opinion in McCutcheon v. Federal Election
Commission, which is arguably the most impactful contribution limit case since Buckley itself.”
In McCutcheon, the Court considered a challenge to the constitutionality of a FECA provision that
imposed aggregate limits on candidate contributions. Importantly, McCutcheon marks the first
opinion in which the Court explicitly overruled Buckley, albeit only Buckleys holding relative to
aggregate limits.”* In overruling Buckley s holding relative to aggregate limits, the McCutcheon
Court noted that since Buckley, significant statutory and regulatory safeguards have diminished
the risk of quid pro quo corruption, which was a primary justification for upholding the limits in
Buckley.”

In addition to overruling a portion of Buckley, the McCutcheon Court indicated its
disagreement with Buckley s declaration that contribution limits constituted modest restraints.”®
McCutcheon may be the only case since Buckley in which the Supreme Court referred to a
contribution limit as something more than a modest restraint, another foundational justification
relied upon in Buckley.”’ Furthermore, McCutcheon clarifies that the only sufficiently important
government interest that justifies a contribution limit is the prevention of quid pro quo corruption,
rather than corruption or influence generally.”® The McCutcheon Court went further, stating that
campaign finance restrictions that “pursue other objectives . . . impermissibly inject the
Government into the debate over who should govern.””

It is important to note that the McCutcheon majority included Chief Justice Roberts and
Justice Alito. Justice Thomas concurred, writing separately to specify that he would still overrule
Buckley in its entirety and apply strict scrutiny to contribution limits.*® With Chief Justice Roberts,
Justice Alito, and Justice Thomas all presently on the bench, and with three additional conservative
Justices having been appointed by President Donald Trump, it is possible that the current
composition of the Supreme Court is more poised now to overrule Buckley than ever before.®!
While the Court has not undertaken a case squarely involving contribution limits since the
additions of Justice Gorsuch, Justice Kavanaugh, and Justice Barrett, we have seen indications of
the Court’s willingness to look beyond Buckley in recent cases.

Three years ago, in Federal Election Commission v. Cruz, the Supreme Court considered
the constitutionality of a provision of the Bipartisan Campaign Reform Act that implemented a
$250,000 aggregate limit on the use of post-election contributions to repay candidates for personal
loans to their campaign committees.®? The Cruz majority, consisting of Chief Justice Roberts,

73 McCutcheon v. Fed. Election Comm’n, 572 U.S. 185 (2014).
" Id. at 200.

S Id.

76 Id. at 204.

77 See Buckley v. Valeo, 424 U.S. 1, 21 (1976).

78 McCutcheon, 572 U.S. at 192.

P Id.

80 Jd. at 228 (Thomas, J., concurring).

81 Current Members, SUPREME COURT OF THE UNITED STATES, https://www.supremecourt.gov/about/biographies.aspx
(last visited Oct. 29, 2025).

82 Fed. Election Comm’n v. Cruz, 596 U.S. 289 (2022).



Justice Thomas, Justice Alito, Justice Gorsuch, Justice Kavanaugh, and Justice Barrett, ruled that
the provision unjustifiably burdened political speech.®* In arriving at their holding, the Cruz
majority declined to rule on whether strict or closely drawn scrutiny applied to the provision at
issue; it failed under either standard due to the Government’s failure to provide evidence of a
sufficiently important interest advanced by the legislation.** The Court reiterated that preventing
quid pro quo corruption or its appearance is the only permissible ground to uphold contribution
limits or bans, explicitly rejecting the sufficiency of the interests of reducing the amount of money
in politics, leveling electoral opportunities, and limiting general influence.®

In its analysis, the Cruz majority indicated its belief that in the context of regulating
campaign finance, the Court’s previous approach — the divergence of standards applicable to
contribution and expenditure limits — constituted “prophylaxis-upon-prophylaxis,” which is a
“significant indicator that the regulation may not be necessary for the interest it seeks to protect.”%¢
Moreover, the Court expressed its belief that existing statutory and regulatory safeguards provided
sufficient protection.®’

Acknowledging the legitimacy of the interest of preventing quid pro quo corruption and its
appearance, the Cruz Court ultimately declined to uphold the aggregate limits, finding it significant
that the Government failed to identify a single case of quid pro quo corruption.®® Shortly thereafter,
the Court emphasized the distinction between quid pro quo corruption and general influence,
stating that although the line may seem vague at times, it is a distinction that must be respected to
safeguard First Amendment rights.® After finding no direct evidence of quid pro quo corruption,
the Supreme Court rejected the Government’s attempt to provide indirect evidence. Significantly,
the Court does not appear to have previously required direct proof of a quid pro quo exchange.”
The Cruz opinion suggests that the lack of direct proof influenced the majority’s decision.

Perhaps the most interesting portion of the Cruz opinion lies in the dissent of Justice Kagan,
joined by Justice Breyer and Justice Sotomayor.”! Justice Kagan noted that the Court’s previous
campaign finance decisions distinguished between expenditure limits and contribution limits,
applying different standards to each.®” Immediately thereafter, Justice Kagan states that “[t]he
majority glosses over that core distinction, for reasons that will soon become clear.”®* Could this
comment indicate Justice Kagan’s belief that Buckley will be overruled? Only time will tell. In any
event, it is certainly an intriguing comment.

8 Id. at 313.

8 Id. at 305.

81d.

8 Id. at 306.

8 1d.

88 Id. at 307.

8 Id. at 308.

0 See McConnell v. Fed. Election Comm’n, 540 U.S. 93, 98 (2003), overruled by Citizens United v. Fed. Election
Comm’n, 558 U.S. 310 (2010).

oV Id. at 314 (Kagan, J., dissenting).
2 Id. at 315.

3 Id. at 316.

10



E. SUMMARIZING THE EVOLUTION OF BUCKLEY AND CLOSELY DRAWN SCRUTINY

To summarize, the application of closely drawn scrutiny to contribution limits is
attributable to Buckley v. Valeo.** Since Buckley, the Supreme Court and federal circuit courts have
consistently applied closely drawn scrutiny to contribution limits. In the early 2000s, we began to
see courts apply the watered-down version of closely drawn scrutiny, omitting the language “to
avoid unnecessary abridgment of associational freedom.” During the 2010s and beyond, a shift
emerged, spearheaded by Justice Clarence Thomas, calling into question the soundness of
Buckley s analytical foundation. As this shift continued, the Court went as far as overturning
portions of Buckley.

While closely drawn scrutiny remains the controlling test for contribution limits, the Court
appears to be more poised now than ever before to overrule Buckley’s distinction between
expenditure and contribution limits. If this shift were to occur, and if contribution and expenditure
limits were recognized and treated as two sides of the same First Amendment coin, it would likely
mark the end of Tennessee’s Contribution Ban.

IV. WHY BUCKLEY SHOULD BE OVERTURNED
A. FUNDAMENTAL RIGHTS WARRANT STRICT SCRUTINY

The first argument for overruling Buckley is based on the principle that laws infringing
upon fundamental rights warrant strict scrutiny.”> As discussed, contribution limits and bans
implicate the rights of political association and expression, both of which are considered
fundamental.’® Therefore, laws imposing contribution limits and bans should be subjected to strict
scrutiny. However, unless Buckley is overruled, precedent demands the application of closely
drawn scrutiny.

As discussed, the distinctions justifying the Buckley Court’s application of closely drawn
scrutiny to contribution limits are neither straightforward nor impenetrable. Buckley s analysis in
part relied upon Patterson, a Supreme Court decision from approximately twenty years prior
holding that the freedom to associate “is an inseparable aspect of the liberty assured by the Due
Process Clause of the Fourteenth Amendment, which embraces freedom of speech.”®” The
Patterson Court further held that state action curtailing the freedom to associate is subject to the
“closest scrutiny.””® Although the Patterson Court did not use the term “strict scrutiny,” it applied
a standard requiring a compelling interest,”” which is the hallmark of strict scrutiny.!® Thus, it is
implied that the “closest scrutiny” to which the Patterson Court referred is strict scrutiny.

% Buckley v. Valeo, 424 U.S. 1 (1976).

95 See generally Thornhill v. Alabama, 310 U.S. 88, 95 (1940); Roberts v. U.S. Jaycees, 468 U.S. 609, 623 (1984).

% Buckley, 424 U.S. at 25.

97 NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460 (1958).

% Id. at 461.

% Id. at 464.

100 See R. Randall Kelso, Clarifying the Four Kinds of “Exacting Scrutiny” Used in Current Supreme Court Doctrine,
127 PENN. ST. L. REV. 375, 376 (2023) (indicating that “closely drawn” and “sufficiently important” constitute
hallmarks intermediate scrutiny).
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Buckley cited Patterson for the proposition that the “closest scrutiny” applies to laws
infringing upon associational freedoms.!”! However, the Buckley Court contradicted its reliance
upon Patterson by applying closely drawn scrutiny, which is neither the closest level of scrutiny
nor the level of scrutiny applied in Patterson.'> Nonetheless, the Buckley Court acknowledged
that political association is a fundamental right. For example, the Buckley Court stated that both
contribution and expenditure limits “operate in an area of the most fundamental First Amendment
Activities.”! Regarding expenditure limits, the Buckley Court stated that the justifications
provided were insufficient “to justify the provision’s infringement of fundamental First
Amendment rights.”!* Despite acknowledging the fundamental nature of the rights abridged by
both contribution and expenditure limits, the Court held that a lesser standard applies to the
former.!%®

Buckley s justification for applying closely drawn scrutiny to contribution limits is largely
attributable to distinctions the Court made between contributions and expenditures. As discussed
in Section II above, Buckley held that unlike expenditures, which constitute direct expression,
contributions are transformed into expression only through the actions of a third party.'°® Further,
the Court reasoned that the expressive quality of a contribution lies in the symbolic act of
contributing and is unrelated to the amount of the contribution.!®” As argued in Section II, these
distinctions are not analytically sound and no longer justify the application of a standard less
rigorous than strict scrutiny to the fundamental rights of political association and expression.

B. BUCKLEY CREATED INCONSISTENCY AND UNCERTAINTY

The second argument for overruling Buckley is that the decision has resulted in
inconsistency and uncertainty. As discussed, there is a divergence of opinions applying closely
drawn scrutiny as set forth in Buckley, and the “watered-down version” that omits the language
“to avoid unnecessary abridgment of associational freedoms.”!%

Buckley clearly states that even a significant interference with the right of political
association, such as contribution limits, may be sustained if there is a sufficiently important interest
and the means employed are closely drawn fo avoid the unnecessary abridgment of associational
freedoms.'” In 2000, the Supreme Court, in Shrink, applied the watered-down version of closely
drawn scrutiny, omitting the limiting language “to avoid unnecessary abridgment of associational
freedoms.”!1? Thereafter, we began to see various federal circuit courts follow suit.!!! The omission

11 Buckley, 424 U.S. at 25.

102 14

103 Jd. at 14.

104 1d. at 54.

105 Jd. at 25.

106 Id

107 Id. at 21.

18 See generally Mich. State Chamber of Com. v. Austin, 832 F.2d 947, 949 (1987) (applying closely drawn scrutiny
as set forth in Buckley); Schickel v. Dilger, 925 F.3d 858 (6th Cir. 2019) (applying closely drawn scrutiny, omitting
the language “to avoid unnecessary abridgment of associational freedoms™).

19 Buckley, 424 U.S. at 25.

10 Nixon v. Shrink Mo. Gov't PAC, 528 U.S. 377, 387-88 (2000).

1 See generally Mich. State Chamber of Com., 832 F.2d 947; Preston v. Leake, 660 F.3d 726 (4th Cir. 2011); Schickel,
925 F.3d 858.
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of this limiting language has had significant practical results. To illustrate, this article will review
two federal appellate cases: Green Party of Connecticut v. Garfield and Preston v. Leake. These
cases offer an example of two courts considering nearly identical provisions yet applying two
different iterations of closely drawn scrutiny to arrive at opposite conclusions.

In Green Party of Connecticut, the Court considered a provision that banned campaign
contributions and the solicitation thereof by state contractors, lobbyists, and their families.''?
Applying closely drawn scrutiny as defined in Buckley, not the watered-down version, the Court
found the provision to constitute an unconstitutional abridgment of associational freedoms, stating
that a ban should be avoided if a limitation would suffice.''? In other words, because a contribution
limit would sufficiently protect against the risk of quid pro quo corruption, an outright ban was not
closely drawn to avoid the unnecessary abridgment of associational freedoms.''*

In Preston, the Court considered a provision prohibiting registered lobbyists from
contributing to the campaigns of candidates for the North Carolina General Assembly.!!* Preston,
aregistered lobbyist, argued that the lobbyist ban at issue was distinguishable from bans previously
upheld, such as the corporate ban upheld in Beaumont, in that corporate bans leave individual
members of the corporation free to contribute, whereas with the lobbyist ban, there is no such
division among the entity and its members.''® The Preston Court acknowledged the validity and
persuasiveness of Preston’s arguments, but ultimately upheld the ban, specifically rejecting the
reasoning of Green Party of Connecticut that a ban should be avoided if limits would suffice.'!” In
contrast to the Green Party of Connecticut Court, the Preston Court applied the watered-down
version of closely drawn scrutiny in arriving at its holding.'!®

Removing the limiting language, at least theoretically, relieves a court of the requirement
of articulating how a contribution limit does not unnecessarily abridge associational freedoms.
This article maintains that in many cases where the watered-down version of closely drawn
scrutiny is applied, a court would be unable to make such a showing. The overruling of Buckley
and the application of strict scrutiny to contribution limits and bans would eliminate the uncertainty
caused by the divergence of courts applying Buckley s closely drawn scrutiny on the one hand, and
the watered-down version of closely drawn scrutiny on the other.

C. IMPROVEMENT OF STATUTORY AND REGULATORY SAFEGUARDS

The final argument in support of overruling Buckley is that the improvement of statutory
and regulatory safeguards has eliminated the justification for applying a less rigorous standard of
review. In other words, even if there was a need to apply a less rigorous standard of review to
contributions before, that need no longer exists, as improved statutory and regulatory safeguards
have diminished the risk of quid pro quo corruption associated with campaign contributions by
lobbyists or others.

"2 Green Party of Conn. v. Garfield, 616 F.3d 189, 192 (2d Cir. 2010).
13 1d. at 206.

14 g

15 Preston, 660 F.3d at 729.

116 1d. at 734-35.

"7 1d. at 735.

18 14
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1. FEDERAL SAFEGUARDS

The improvement of statutory safeguards was found by the McCutcheon Court to be a
persuasive justification to overrule Buckley s holding on aggregate limits.''® In McCutcheon, the
Supreme Court noted multiple examples of improved statutory safeguards. First, the Court pointed
out that the 1974 version of the FECA, which was applicable at the time Buckley was decided,
capped contributions from PACs to candidates, whereas the 1976 version, which was enacted after
Buckley, included a limitation on contributions to PACs.!?° Thus, two-way protection, rather than
one-way protection, was installed. Additionally, the 1976 FECA added an antiproliferation rule,
which prohibits donors from creating or controlling multiple affiliated PACs.!?! Effectively, the
antiproliferation provision eliminates the use of PACs to distribute funds beyond the individual
base limits.'?

In addition, since Buckley, the FECA has strengthened its earmarking provision by
broadening the definition of earmarking to encompass any designation, whether direct or indirect,
express or implied, and oral or written.!?* Specifically, the FECA now prohibits individuals who
contribute to a particular candidate from also contributing to a single-candidate committee
established to support that same candidate.'?* Furthermore, in 2003, the FECA introduced a
provision prohibiting candidates or PACs from knowingly accepting contributions or making
expenditures in violation of the FECA.'? Since Buckley, Congress has also enacted §104.1'2° and
§104.3,'27 which collectively require PACs to report total contributions to and from the PAC.

2. STATE SAFEGUARDS

Over the years, states including Tennessee have fortified their own statutory and regulatory
safeguards to combat the risk of quid pro quo corruption. Tennessee’s Ethics Act takes a holistic
approach, regulating both officials and contributors.

For example, Tennessee's Ethics Act imposes criminal penalties ranging from a Class A
misdemeanor to a Class C felony on members of the General Assembly who knowingly accept
payment beyond their statutorily mandated compensation.!”® Civil penalties may also be
assessed.'” Further, candidates for public office must file regular reports detailing the
contributions they receive and expenditures they make.'*® Additionally, members of the General
Assembly must participate in an annual ethics course at the commencement of each legislative

19 McCutcheon v. Fed. Election Comm’n, 572 U.S. 185, 200 (2014).
120 1d. at 201.

121 g

122 4

123 Id. at 201-202.

124 74

12511 C.FR. § 110.9.

126 14§ 104.1.

127 14§ 104.3.

128 TENN. CODE ANN. § 2-10-123 (West 2022).
129 74§ 110 (West 2024).

130 74 § 105 (West 2025).
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session.!’! Tennessee also imposes a “time ban,” prohibiting legislators from soliciting or
accepting contributions while the General Assembly is in session.!*?

In addition to the requirements imposed upon public officials, Tennessee’s Ethics Act
imposes requirements upon PACs and lobbyists. The regular reporting requirement imposed upon
candidates also applies to PACs.!** On top of that, Tennessee imposes aggregate limits, prohibiting
individuals from contributing more than a specified amount to a member of the General
Assembly.'** Those who violate contribution limits are subject to civil penalties up to the greater
of $10,000 or 115% of the amount of all contributions made or accepted in excess of the limit.!*
As for lobbyists, they are entirely prohibited from making direct campaign contributions, although
they may do so through a PAC.!*¢ Both lobbyists and their employers must also register with the
Tennessee Ethics Commission and submit regular reports.!3” Further, there are strict rules
regarding gifts.!3®

These statutory safeguards represent significant advancements since Buckley, diminishing
the risk of quid pro quo corruption and the justification for applying closely drawn scrutiny to
contribution limits. If Buckley is overruled, sufficient safeguards exist to protect against quid pro
quo while respecting the fundamental rights of political association and expression.

V. THE FUTURE OF THE CONTRIBUTION BAN IF BUCKLEY IS OVERTURNED

With any standard of review, there are essentially two components. The first component is
the relationship between the ends to be achieved and the means of achieving them. The second
component is the degree of importance of the interest at stake. This article argues that Buckley
should be overruled, and that once it is, strict scrutiny should apply, under which the Contribution
Ban would be deemed to constitute an unconstitutional infringement upon associational freedoms.

Strict scrutiny requires the government to demonstrate that a law is necessary or is the least
restrictive means of achieving a compelling state interest.'*® The requirement that the law be
necessary or the least restrictive means is the first component — the relationship between the
means and the end. The requirement that the government interest be compelling is the second
component — the degree of importance of the interest at stake. The Contribution Ban must be
analyzed under both components.

When considering the Contribution Ban under the first component, it is difficult to imagine
any scenario under which the Contribution Ban would survive strict scrutiny. To satisfy the first
component, the government must prove that the law is necessary or the least restrictive means of

131 TENN. CODE ANN. § 3-6-113 (West 2015).

132 TENN. CODE ANN. § 2-10-310 (West 2024).

133 14, § 105 (West 2025).

134 14, § 302 (West 2013).

135 14, § 308 (West 2020).

136 TENN. CODE ANN. § 3-6-304 (West 2015).

137 14, § 302 (West 2013).

138 14, § 305 (West 2014).

139 Grutter v. Bollinger, 539 U.S. 306, 326 (2003).
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preventing quid pro quo corruption.'*® However, short of providing direct proof of a quid pro quo
exchange, this appears to be an impossible endeavor considering the efficacy of less restrictive
options, such as contribution limits, reporting requirements, or time bans, which are already being
utilized in Tennessee.

The second component is the degree of importance of the interest at stake. Presently, all
that is required under closely drawn scrutiny is a sufficiently important interest.'*! If and when
Buckley is overruled and strict scrutiny is applied, a compelling interest, rather than a sufficiently
important interest, would be required.'*? The prevention of quid pro quo corruption and its
appearance has consistently been upheld as a compelling state interest.'*> Thus, the crux of the
analysis would be whether the first component could be satisfied.

Again, this article maintains that absent direct evidence of a quid pro quo exchange, the
government would be unable to demonstrate that the Contribution Ban is necessary because less
restrictive alternatives exist and suffice. This is not to say that contributions by lobbyists should
not be regulated; they certainly should be — heavily. However, considering the fundamental nature
of the rights implicated, an outright ban must literally be necessary.

Instead of an outright contribution ban, this article proposes that lobbyists should be
permitted to contribute to the campaigns of legislators or officials representing the district in which
their primary residence is located. Lower contribution limits and stricter reporting requirements
could also be imposed upon lobbyists to ensure transparency and reinforce the public’s confidence
in the political process. Limiting direct contributions by lobbyists to those legislators representing
the district in which their primary residence is located more than adequately protects against the
risk of quid pro quo corruption or its appearance, while also protecting the expressive and
associational freedoms of lobbyists to participate in fundamental First Amendment activity relative
to the community they call home.

VI CONCLUSION

Tennessee's Contribution Ban restricts lobbyists’ fundamental constitutional rights of
political association and expression. If a court were to review the constitutionality of the
Contribution Ban today, it would apply closely drawn scrutiny, a form of intermediate scrutiny
originating from Buckley v. Valeo.'** Closely drawn scrutiny has been the controlling standard for
nearly fifty years. However, in recent years, opponents of Buckley have challenged its highly
nuanced analysis and reasoning. At the forefront of the opposition is Justice Clarence Thomas,
whose contempt for Buckley is evident through various opinions.'*> As the Supreme Court has

140 Id.

141 Buckley v. Valeo, 424 U.S. 1, 25 (1976).

192 Grutter, 539 U.S. at 326.

43 Fed. Election Comm ’n v. Nat’l Conservative Pol. Action Comm., 470 U.S. 480, 497 (1985).

14 Buckley, 424 U.S. at 25.

145 See generally Nixon v. Shrink Mo. Gov't PAC, 528 U.S. 377, 400 (2000) (Thomas, J., dissenting); Fed. Election
Comm’n v. Beaumont, 539 U.S. 146, 164 (2003) (Thomas, J., dissenting); Randall v. Sorrell, 548 U.S. 230, 265-66
(2006) (Thomas, J., concurring in the judgment); McCutcheon v. Fed. Election Comm’n, 572 U.S. 185, 228 (2014)
(Thomas, J., concurring).
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become increasingly conservative, the Justices willing to overturn Buckley have moved from the
minority to the majority. One of Buckley s holdings has already been overruled.'#°

This article advances three primary arguments in support of overturning Buckley. The first
argument relies on the premise that fundamental rights warrant strict scrutiny.'*” Buckley declared
that contributions constitute the exercise of political association and expression, which are
fundamental rights.'*® Therefore, strict scrutiny should apply. Second, Buckley s highly nuanced
analysis has proven difficult to apply, resulting in inconsistency among federal circuit courts.'*’
Lastly, due to the advancement of statutory safeguards since Buckley, there are sufficient
protections against quid pro quo corruption other than lowering the threshold that must be met to
uphold a law restricting fundamental First Amendment activity.

Although this article argues that Buckley should be overturned and that the Contribution
Ban goes too far, it is essential to recognize the threat that Buckley and closely drawn scrutiny seek
to prevent. However, when balancing the prevention of potential corruption and the exercise of
fundamental First Amendment activity, deference must be given to the latter.

Because contribution limits and expenditure limits represent two sides of the same First
Amendment coin, the same standard of review should apply to them both. Therefore, Buckley and
its distinction between the standards applicable to contribution and expenditure limits should be
overruled, strict scrutiny should be deemed the appropriate standard of review for both, and under
strict scrutiny, the Contribution Ban should be deemed unconstitutional as there are less restrictive
and equally effective means to protect against quid pro quo corruption.

146 See McCutcheon, 572 U.S. at 200.

147 See Does v. Munoz, 507 F.3d 961, 964 (6th Cir. 2007); Thornhill v. Alabama, 310 U.S. 88, 95 (1940); Roberts v.
U.S. Jaycees, 468 U.S. 609, 623 (1984).

8 Buckley, 424 U.S. at 14.

199 Green Party of Conn. v. Garfield, 616 F.3d 189 (2d Cir. 2010) (applying Buckley s closely drawn scrutiny); Preston
v. Leake, 660 F.3d 726 (4th Cir. 2011) (applying the watered-down version of closely drawn scrutiny).
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