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1. Introduction

In 2021, the entire sports world as we know it was turned upside down when the Supreme
Court of the United States held that the National Collegiate Athletic Association (“NCAA”) must
abandon one of the central pillars of its longstanding governing model: the restriction preventing
college athletes from profiting from their name, image, and likeness (“NIL”).! Seemingly
overnight, the NCAA, as athletes, fans, analysts, and lawyers knew it, changed forever. After
decades of legal challenges, the restriction finally succumbed to an attack brought by a class of
current and former collegiate athletes on grounds that the NCAA’s restrictions on compensation
available to the aforesaid at its member institutions violate § 1 of the Sherman Act. 2

Unsurprisingly, the removal of the restriction prohibiting athletes from profiting from their
NIL has led to a barrage of legal questions, including legislation throughout the United States and
lawsuits seeking answers to questions within the gray area of the A/ston holding. In just four short
years, we have seen states pursue litigation against the NCAA in a successful attempt to prevent
the NCAA from enforcing its rules prohibiting athletes from being compensated.> We have seen
individual student-athletes successfully be awarded injunctions in an effort to preserve their
eligibility, and in turn, their ability to earn NIL compensation.* We have observed the denial of
other student-athletes’ attempts for similar injunctive relief.’

We have witnessed “tampering” become so prevalent that it has caused renowned
universities to sue one another for tortious interference with an ongoing contract with a student-
athlete.’ The once-barren transfer portal has become flooded with athletes in search of the best
opportunity for themselves financially.” Agents are suddenly representing athletes in exchange for,
in some cases, up to thirty percent of the athletes’ compensation.® Universities have been granted
permission to begin paying athletes directly, by way of a recent settlement which introduces a
clearinghouse seeking to soon determine “reasonable ranges” of compensation of both current and
future athletes, as well as court-overseen arbitration to resolve disputes arising from the rulings on
what exactly is reasonable.” After the rules prohibiting compensation survived sporadic legal
challenges for more than a century, the amateurism that had grown synonymous with the NCAA
is seemingly long gone, but litigation looms and a litany of legal questions remain unanswered.
With more than 30 states having passed legislation attempting to provide safeguards and guidelines
overseeing NIL compensation and contract negotiation, the NCAA must step forward to protect
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its current and future student-athletes and to provide a concrete vision of the future of college
athletics.!”

I1. Historical Background

The Supreme Court of the United States first addressed the relationship between collegiate
athletics, amateurism, and antitrust law in Nat’l Collegiate Athletic Ass 'n v. Bd. of Regents of Univ.
of Oklahoma.'! In describing the NCAA at that time, the Supreme Court summarized the entity’s
role in the amateur athletics landscape as follows:

Since its inception in 1905, the NCAA has played an important role
in the regulation of amateur collegiate sports. It has adopted and
promulgated playing rules, standards of amateurism, standards for
academic eligibility, regulations concerning recruitment of athletes,
and rules governing the size of athletic squads and coaching staffs.
In some sports, such as baseball, swimming, basketball, wrestling,
and track, it has sponsored and conducted national tournaments. It
has not done so in the sport of football, however. With the exception
of football, the NCAA has not undertaken any regulation of the
televising of athletic events.!2

The Court went on to explain that, in 1938, the University of Pennsylvania became the first
member of the NCAA to broadcast its own games.'® In 1951, the NCAA formed a television
committee which conducted surveys and determined that “television does have an adverse effect
on college football attendance and unless brought under some control threatens to seriously harm
the nation’s overall athletic and physical system.”!* As a result, the NCAA appointed the television
committee full time for the purpose of developing a television plan for its games in 1951. The
committee formulated rules, such as each team being limited to two televised games annually. The
University of Pennsylvania, which had been broadcasting its own football games for more than a
decade at that point, was the only member institution of the NCAA to challenge the limitation. The
council of the NCAA declared Pennsylvania to be a member in bad standing and the four member
institutions scheduled to play at Pennsylvania in 1951 subsequently refused to do so.

The NCAA continued to negotiate broadcasting deals granting major networks the right to
air football games between member institutions, with limitations promulgated by the NCAA and
prioritized during negotiations. In 1981, the NCAA reached an agreement with American
Broadcasting Company (“ABC”) and Columbia Broadcasting System (“CBS”). Simultaneously,
five major conferences made up exclusively of NCAA member institutions had formulated their
own alliance, named the College Football Association (“CFA”). The CFA sought a greater voice
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in the formulation of television rights of its members, which included almost all the most
prominent football programs in the country.

As such, the CFA entered into its own broadcasting negotiations, while maintaining its
association with the NCAA, and received a contract offer from the National Broadcasting
Company (“NBC”). The framework of the contract would essentially permit CFA members to
generate more revenue from televised games and appear on television more often than they were
currently permitted under the NCAA’s television regulations. The NCAA swore to take
disciplinary action against its member institutions who refused to abide by its rules, and therefore,
the contracts with CBS and ABC. The University of Oklahoma and the University of Georgia,
member institutions of the NCAA and CFA, brought suit seeking an injunction on grounds that
the NCAA’s proposed television plan and threatening of disciplinary action constituted an
unreasonable “restraint of trade” under the Sherman Antitrust Act.!®> The Supreme Court ultimately
enjoined the NCAA from requiring its member institutions to abide by its television contracts,
stating that the NCAA television plan, “on its face constitutes a restraint upon the operation of a
free market, and the findings of the District Court establish that it has operated to raise prices and
reduce output.”!® The Supreme Court made it clear that the NCAA played a detrimental role in
preserving amateurism, promoting competition, and maintaining college athletics as a whole, but
in the Court’s view, even these qualities did not make the NCAA immune to federal antitrust law.

Years later, another NCAA rule came under fire within our courts.!” In O ’Bannon, a group
of current and former college athletes formed a class and brought an antitrust action against the
NCAA, alleging that the entity’s rules prohibiting athletes from profiting off their name, image,
and likeness violated the Sherman Act.'® The Court in O ’Bannon discussed the amateurism aspects
deeply rooted in college sports, noting that all the way back in 1921, the NCAA sought to
“restrict...eligibility for college sports to athletes who received no compensation whatsoever.”!”
The Court went on to note that up until 1956, the NCAA did not even permit student-athletes to
receive scholarships based on their athletic ability.?° Finally, the Court pointed out that not only
does the NCAA heavily scrutinize the aid offered to athletes by its member institutions, but its
amateurism rules extend beyond the relationships between said institutions and athletes — including
restricting the athletes’ ability to sign contracts with professional teams, enter a professional
league’s draft, hiring an agent, and “most importantly...from receiving any ‘pay’ based on his
athletic ability, whether from boosters, companies seeking endorsements, or would-be licensors of
the athlete’s name, image, and likeness.”! Athletes who violated any of these rules ran the risk of
their amateur status being stripped, and their eligibility being removed, preventing them from
participating in any of the NCAA’s “some 1100 member schools, organized into three divisions”
throughout the country.??
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Enter Ed O’Bannon and Sam Keller. At one point, O’Bannon was an All-American
basketball player at UCLA, while Keller shined on the football field — starting at quarterback for
both Arizona State University and the University of Nebraska.??> The two brought separate,
independent lawsuits against the NCAA, alleging that the NCAA and other entities used O’Bannon
and Keller’s name, image, and likeness to generate profits in video games. O’Bannon’s complaint
alleged that the NCAA’s amateurism rules were an illegal trade restraint under Section 1 of the
Sherman Antitrust Act, specifically because the rules prevented O’Bannon, and other student-
athletes, from being compensated for the use of their NILs.>* The two cases were consolidated,
and class certification, for injunctive and declaratory relief, was eventually granted to the following
group of individuals:

All current and former student-athletes residing in the United States
who compete on, or competed on, an NCAA Division I (formerly
known as “University Division” before 1973) college or university
men's basketball team or on an NCAA Football Bowl Subdivision
(formerly known as Division [-A until 2006) men's football team
and whose images, likenesses and/or names may be, or have been,
included or could have been included (by virtue of their appearance
in a team roster) in game footage or in videogames licensed or sold
by Defendants, their co-conspirators, or their licensees.?

Ultimately, the case proceeded through the district court, and on appeal, the Ninth Circuit
agreed with the District Court’s findings that the NCAA’s compensation rules were subject to
antitrust scrutiny, and the class of student-athletes suffered antitrust injury, but found that the
district court “clearly erred in finding it a viable alternative to allow students to receive NIL cash
payments untethered to their education expenses.”?® What was the significance of the O ’Bannon
decision? While on its face, the holding seemingly only resulted in expediting Electronic Arts’
decision to discontinue the NCAA video games, and the use of student-athlete likeness therein, at
the risk of “further legal exposure,” the decision also demonstrated that our courts are willing to
hear legal challenges on the NCAA’s rules on athlete compensation under the Sherman Antitrust
Act.?’ Tt had long been known that the NCAA must keep antitrust law in mind with regard to the
rules it imposed on its member institutions, as demonstrated by the Supreme Court’s holding in
Nat’l Collegiate Athletic Ass’nv. Bd. of Regents of Univ. of Oklahoma, but O’Bannon revealed to
us that the cloak of amateurism and restrictions on student-athlete compensation were not outside
the scope of antitrust challenges.?®
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I1I. Nat’l Collegiate Athletic Ass’n v. Alston, 594 U.S. 69 (2021).

More than thirty years went by between the decision in Nat’l Collegiate Athletic Ass’n v.
Bd. of Regents of Univ. of Oklahoma and the decision in O'Bannon v. Nat'l Collegiate Athletic
Ass'n, but as discussed herein, the holding of the latter signaled a significant shift in the courts’
view of the legality of certain NCAA rules.? Nat’l Collegiate Athletic Ass’n v. Alston was decided
less than six years after O ’Bannon, and its impact was indisputably the most seismic in the history
of litigation involving the NCAA.3® Like O’Bannon, the Alston litigation involved a class of
current and former student-athletes within the NCAA ecosystem.

Despite the NCAA’s assertions that antitrust analysis under the rule of reason was
inappropriate because its member institutions were not “commercial enterprises,” the Court
determined that the rule of reason analysis under the Sherman Act was the proper vehicle for
testing the legality of its rules restricting compensation of athletes.?! The “rule of reason” analysis,
under the Sherman Act, “generally requires a court to ‘conduct a fact-specific assessment of market
power and market structure’ to assess a challenged restraint’s ‘actual effect on competition.””* In
applying the rule of reason analysis, the district court in A/ston stated that “[i]n short, the NCAA
and its member schools have the power to restrain student-athlete compensation in any way and at
any time they wish, without any meaningful risk of diminishing their market dominance.”*

The district court reasoned that the restrictions on student-athlete compensation produced
significant anticompetitive effects in the market, and the Supreme Court agreed, ultimately
affirming the district court’s decision, and enjoining the NCAA from enforcing its restriction on
compensation of student-athletes.>* After decades of sporadic litigation involving the relationship
of federal antitrust law and the NCAA’s rules, the largest domino had fallen. The nation’s highest
court declared that the NCAA’s rules, which prohibit student-athletes from being compensated for
their abilities and contributions to their institutions, were unlawful, and student-athletes throughout
the country were now eligible to be compensated.

IV. The State of College Sports, Post-Alston

The NCAA rules directed at restricting student-athletes from being financially
compensated have been around, in some capacity, for more than 100 years.*> The Alston decision
from the Supreme Court changed the fundamental fabric of college athletics. At this very moment,
thirty-two states have passed NIL laws.3¢ California was the first state to pass such a law, and other
states have modeled their own NIL legislation around California’s SB 206.>” However, there are a
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large number of inconsistencies scattered throughout the state laws and many “NCAA member
schools have also enacted school-specific policies governing student-athletes and related NIL
endorsements and/or deals.”8

Additionally, due to the lack of clarity nationwide, courts throughout the country have been
flooded with litigation seeking to extend, limit, and otherwise move forward after the Alston
decision. In 2024 alone, there were multiple incredibly impactful decisions issued by courts
applying the holding of Alston — perhaps none greater than Tennessee v. Nat'l Collegiate Athletic
Ass'n.>® Almost immediately following the decision in Alston, the collegiate NIL market floodgates
were opened.*® Now that student-athletes were permitted to negotiate contracts in exchange for
participation in their respective sports, the NCAA’s member institutions feverishly began
searching for ways to secure the services of the nation’s best high school and collegiate athletes.*!
The Court in Tennessee v. Nat'l Collegiate Athletic Ass'n noted that, while some student-athletes
facilitated their own NIL deals, fans, alumni, and businesses began to understand that they now
had an opportunity to pool together funding for some of the country’s most sought-after student-
athletes.*? This led to the birth of what are now commonly-known in college sports as “NIL
collectives,” or entities that are created by the alumni, boosters, businesses, and fans of certain
member institutions that provide opportunities for student-athletes to earn compensation for their
names, images, and likenesses, in exchange for the student-athletes’ enrollment and participation
in athletics at said institution.** College football alone forms an industry which nets more than a
billion dollars in revenue annually.* In essence, fans, enthusiasts, and alumni had formed a black
market with a mission of “promot[ing] and support[ing]...specific NCAA institution[s] by making
available NIL opportunities to prospective student athletes[.]”#’

Understandably so, the NCAA grew concerned with the sudden explosion of NIL
collectives, and issued supplemental guidance “regarding the involvement of third parties in the
NIL landscape,” in May of 2022, classifying these collectives as “boosters.”*® This was a major
announcement, in large part due to the fact that under the NCAA’s rewritten rules, post Alston,
boosters were prohibited “from engaging in recruiting activities, including recruiting
conversations, on behalf of a school.”*” This classification, in practice, prohibited student-athletes
from discussing compensation with NCAA member institutions prior to committing to further their
academic and athletic careers at these institutions.

In response to the NCAA’s newly-issued guidance prohibiting student-athletes from even
discussing compensation with collectives prior to committing, the State of Tennessee and
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Commonwealth of Virginia filed suit, on behalf of the student-athletes within their respective
states, against the NCAA in the Eastern District of Tennessee, seeking a preliminary injunction
preventing the NCAA’s enforcement of their newest rule on grounds that the rule was an unlawful
restraint on trade under the Sherman Act.*® In determining whether a preliminary injunction should
be issued, courts are tasked with balancing four key factors: (1) whether the Plaintiff has a “strong
likelihood of success on the merits”; (2) whether the Plaintiff will “suffer irreparable injury” if the
injunction is not issued; (3) whether issuance of the injunction would “cause substantial harm to
others”; and (4) whether the “public interest” is in favor of issuing the injunction.*’

After analyzing Tennessee and Virginia’s likelihood of success on the merits of their
underlying claim, the district court sided with the Plaintiffs, holding that the states demonstrated
that they were likely to succeed on the merits of their underlying Sherman Act claim.>® The Court
additionally held that the student-athletes would face irreparable harm in large part due to the fact
that prospective student-athletes have a limited amount of time to commit to a school, the NCAA
failed to show that allowing student-athletes to negotiate with collectives would cause substantial
harm to others, and issuing the injunction was in favor of the public interest because “it will prevent
anticompetitive behavior,” as “[f]ree and fair competition...is essential to the American
economy.”! Yet again, the NCAA was unsuccessful in fashioning a restriction aimed at
undermining the freedom of student-athletes to earn compensation, and the Eastern District of
Tennessee issued a nationwide injunction preventing the NCAA from prohibiting student-athletes
from negotiating NIL compensation with any third-party entities, “including but not limited to
boosters or a collective of boosters, until a full and final decision on the merits in the instant
action.”?

Fast forward to December 18, 2024, and yet another landmark injunction was issued in
Pavia v. Nat’l Collegiate Athletic Ass’'n.>® Diego Pavia spent the first two years of his post-high
school academic and football career at New Mexico Military Academy, where he obtained his
associate degree.>* New Mexico Military Academy is a member of the National Junior College
Association, an entity with no association or relationship with the NCAA.>> 247 Sports, a media
company that specializes in college sports and ranking the nation’s top high school and collegiate
student-athletes, most commonly on a scale of 0-to-5 stars, rated Pavia as a 0-star recruit coming
out of high school.>® After spending two years at New Mexico Military Academy, Pavia transferred
to New Mexico State University, a NCAA member institution.>” Pavia played the next two seasons
at New Mexico State University, where he shined, earning 2023 Conference USA Offensive Player
of the Year.’® He entered the NCAA’s transfer portal following the 2023-24 season, enrolled at
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Vanderbilt University, and led the school to their most successful season in more than a decade in
the 2024-25 season.”® His play on the field understandably led to his NIL earning potential
skyrocketing, with Pavia estimating that he could “earn over $1 million in NIL compensation in
the 2025-26 season.”®® However, under NCAA Bylaw 12.8, “student-athletes shall not engage in
more than four seasons of intercollegiate competition in any one sport,” and are limited to five
calendar years of eligibility to participate in their respective sport.®!

While the National Junior College Athletic Association is a separate, distinct entity, the
NCAA recognizes intercollegiate participation at the junior college level as a season of
competition for purposes of determining player eligibility.®? Since Pavia spent two seasons at the
New Mexico Military Academy prior to his time at New Mexico State University and Vanderbilt
University, he was deemed ineligible for the upcoming 2025-26 season under the NCAA’s
Bylaws.® As a result, he brought suit, seeking a preliminary injunction “precluding the NCAA
from enforcing the Intercollegiate Competition Rules and prohibiting him from playing...[which
he claims constitutes] an undue restraint on the labor market for college football players that
violates the Sherman Act. The District Court ultimately sided with Pavia, striking down yet another
long-established NCAA rule governing college athletics and issuing another nationwide injunction
preventing the NCAA from deeming similarly situated student-athletes ineligible, on grounds that
the restriction violated the Sherman Act.®

Shortly after the Pavia ruling, other athletes began to challenge the NCAA’s rules
governing player eligibility.%° In Wade v. Nat’l Collegiate Athletic Ass 'n, the United States District
Court for the Southern District of Mississippi held that John Wade, a college basketball player for
the Southern Mississippi Golden Eagles, was not entitled to injunctive relief and permitted the
NCAA to enforce its rules against him, stating that Wade “does not allege that he has or is likely
to be part of the starting five on the Southern Miss basketball team, play during the team's games,
have a leadership role on the team, or generate any specific NIL income.”*® The court reasoned
that Wade’s attempts at an additional year of eligibility were distinguishable from Pavia’s, as Pavia
set forth proof that he would earn significant NIL compensation if granted an additional year of
eligibility, while Wade attended a smaller school that generates less revenue.®’ In essence, the
Court distinguished the two scenarios by almost-outwardly declaring that Wade was less valuable
than Pavia, and therefore, the irreparable harm that he would suffer was simply not great enough.%®
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In Zeigler v. Nat’l Collegiate Athletic Ass’n, the Court again denied relief for a player
seeking additional eligibility following the Pavia ruling.%® Zakai Zeigler, the starting point guard
for the University of Tennessee basketball team, challenged the NCAA’s “Four-Seasons Rule,”
arguing that the rule “produces substantial anticompetitive effects in the market for student-athlete
services and NIL compensation in 1 basketball.”’® Unlike the Plaintiff in Wade, the Court accepted
Zeigler’s arguments that he would earn more than $500,000 in compensation should he be granted
another year, but found that limiting student-athletes to four seasons of play at the NCAA level
results only in “secondary anticompetitive effects,” which were not enough to satisfy the requisite
“‘clear showing’ that [Zeigler was] likely to succeed on his Sherman Act claim.”!

In August 2025, the United States District Court for the Middle District of Tennessee
released yet another ruling determining the fate of more student-athletes who sought to challenge
the NCAA’s bylaws which precluded them from participating in the 2025-26 NCAA Division I
football season.”? Christopher Bellamy, Demarcus Griffin, TJ Smith, and Targhee Lambson each
played football for National Junior College Athletic Association member-institutions between
2019 and 2021.7 All four players sought relief in the form of a preliminary injunction to receive
what the court referred to as a “Pavia Waiver” that would allow them to participate in the season,
earn income, and prevent the NCAA from enforcing its Five-Year Rule.”* The court ultimately
denied the Plaintiffs’ request for relief due to their delay in pursuing a legal remedy, giving
considerable credence to the fact that Plaintiffs were aware of “their potential claims in December
2024 when this Court granted a preliminary injunction in Pavia and the NCAA provided a blanket
waiver covering analogous circumstances — a waiver that did not extend to Plaintiffs.”’>
Furthermore, the Court noted that “[u]nlike in Pavia, where immediate preliminary relief was
necessary to preserve Plaintiff's opportunity to negotiate NIL compensation for the coming season,
to retain his roster spot as quarterback, and to capitalize on an ‘unprecedented season,’ Plaintiffs
in this case have not made such a showing.”’®

Despite our courts gradually providing more and more insight on how the post-Alston
landscape of collegiate athletics can legally function, litigation seemingly is becoming more and
more common. In a first-of-its-kind suit filed on June 21, 2025, the University of Wisconsin sought
damages from the University of Miami for pecuniary and reputational harm for alleged tortious
interference with a contract between the University of Wisconsin and one of its student-athletes,
whom Wisconsin alleged was induced to enter the transfer portal and later enroll at the University
of Miami.”” It is alleged in the University of Wisconsin’s Complaint that the actions the University
of Miami undertook in inducing “Student-Athlete A,” as identified in the Complaint, were not
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isolated, but rather “part of a broader pattern of Miami tampering with football student-athletes.”’®
Tampering is yet another major issue currently facing college athletics, with University of Florida
Head Coach Billy Napier stating that “[t]here is no doubt tampering is real...and I think that until
there’s something done about it...you’ll continue to see it.””® In a telephone interview with Senior
College Football Reporter Ross Dellenger of Yahoo Sports, I asked whether the practice of
tampering was widespread in college athletics, and Dellenger informed me that is absolutely the
case.?? Dellenger further stated that many member institutions are still engaging in tampering
despite the Wisconsin lawsuit, and additional litigation could follow depending on the outcome.!

Regardless, it is clear that NCAA member institutions are actively seeking to enter into
contracts with student-athletes who are already parties to legally binding contracts with other
member institutions, a practice that the NCAA must seek to mitigate. With players now permitted
to negotiate regarding the NIL compensation they will earn in exchange for their commitments, a
record-breaking number of players are transferring and seeking to earn as much compensation as
possible, and tampering, which the University of Wisconsin is alleging amounts to tortious
interference with contract, is playing a massive role in the uptick in transfer portal activity.*?

V. The House v. Nat’l Collegiate Athletic Ass’n Settlement

In House v. Nat’l Collegiate Athletic Ass’n, a class, made up of current and former NCAA
student-athletes, sought damages in the form of NIL compensation that they did not receive, as a
result of the NCAA’s rules against student-athlete compensation, which were later declared
unlawful in Alston.3* Notably, however, the class of student-athletes also sought a “share of game
telecast group licensing revenue that members” of the class would have received absent the
unlawful conduct of the NCAA.3* After nearly four years of litigation, House was consolidated
with multiple other similar suits, and on June 6, 2025, Judge Claudia Wilken of the United States
District Court for the Northern District of California issued an order granting the Plaintiffs’ motion
for final approval of a settlement agreement entered into between the parties that, yet again,
completely changes the entire landscape of college athletics.®®

As part of the settlement agreement, the NCAA agreed to pay more than $2.5 billion in
damages to “members of the settlement classes who have been unable to receive compensation for
use of their NIL and for their athletic services.”®® The NCAA’s long-established scholarship limits
were eliminated, resulting in “more than 115,000 additional scholarships being made available to
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athletes at its member institutions on an annual basis.®” However, the most significant inclusion in
the settlement agreement is the NCAA’s agreement to share revenue directly with student-athletes,
in an amount totaling a massive $20.5 million each year, a jaw-dropping figure that will be
recalculated, and presumably increased, each year moving forward.3® Immediately following the
Alston decision, as noted in Tennessee v. Nat’l Collegiate Athletic Ass’n, collectives, made up of
fans, alumni, and businesses that were associated with member institutions, negotiated with
student-athletes and provided offers to the athletes in exchange for their commitment and
participation in college athletics at a particular NCAA member institution.®® The proposed
revenue-sharing model replaces collectives with the member institutions themselves. Moving
forward, member institutions will be able to distribute their share of revenue from television
contracts, radio contracts, and NCAA income directly to prospective student-athletes.”®

Additionally, NIL compensation that comes from sources other than the $20.5 million
distributed by the member institutions directly must be reported to a new clearinghouse for review
and approval.’! The clearinghouse, named “NIL Go,” will make an initial determination on
whether the athlete’s compensation for a specific endorsement or appearance at an event, in many
cases from one of the above-referenced collectives, is within a reasonable range of compensation
based on multiple factors.”? NIL Go then uses an algorithm to determine whether the compensation
is reasonable and either approves the compensation or rejects it and proposes a new offer which
coincides with NIL Go’s fair market valuation.”? In the event the agreement is rejected by the
clearinghouse, the player may either accept the new offer or resubmit a new proposal.”* If the
second proposal is rejected, the dispute proceeds to court-overseen arbitration.”> When 1 asked
whether this seemingly arbitrary determination would lead to our courts being burdened with
endless disputes seeking to determine the fair market value of a particular student-athlete’s
endorsement or appearance, Dellenger told me that he “would expect quite a bit of [the agreements]
to end up in arbitration.”® Dellenger additionally confirmed that lawyers he has spoken to believe
that the clearinghouse is vulnerable to antitrust scrutiny and legal challenges, much like other
NCAA rules that have come under fire in recent years.”’

VI. Common Sense Protections, Safeguards, and Clarity Must Follow the House Settlement
Perhaps the most concerning omission that remained unaddressed in the House settlement

agreement was the silence as to the agents who are actively representing players in negotiations.
When I asked Dellenger whether these individuals are vetted and or required to meet any
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qualifications, he confirmed that they are not (at least not by the NCAA or federal government).
In some cases, Dellenger told me, agents are charging fees as high as 30% of the contract figures
that student-athletes are agreeing to. While the NCAA does have rules that require agents, who
represent student-athletes considering entry into the National Basketball Association Draft, to go
through a certification process, there are currently no rules in place requiring any sort of
certification of agents representing student-athletes in their NIL negotiations. This is particularly
concerning because student-athletes are now eligible to negotiate with member institutions
directly, and in many cases, recruiting begins when these student-athletes are still in high school.
Dellenger informed me that the majority of the highest-rated high school recruits in the country
are represented by an agent.”® The potential for exploitation of these student-athletes is immense,
as these agents are, at least in some cases, charging unreasonable fees while simultaneously lacking
the education, experience, and industry knowledge to effectively represent the best interests of
these student-athletes. Dellenger confirmed that many administrators at major member institutions
share the same concerns, and “certainly believe agents should have to register,” with some sort of
association.”

To varying degrees, a number of states have enacted legislation aimed at ensuring the
agents who are representing these student-athletes undergo vetting and receive a certification.
Tennessee has adopted what is referred to as the “Revised Uniform Athlete Agents Act,” which
was released initially by the Uniform Law Commission in 2015.1% The Act provides various
safeguards for student-athletes, requiring any person acting as an athlete agent in the state to
“consent to the jurisdiction of the courts of this state,” hold a “certificate of registration” prior to
acting as an athlete agent in the state, and renew their certificate of registration periodically.!?!

The comments to § 2104 of Tennessee’s Revised Uniform Athlete Agents Act provide that
the intent of the registration requirement is “to make the registration requirement as broad as
constitutionally permissible consistent with the minimum contacts theory of International Shoe
Company v. Washington, 326 U.S. 310 (1945).”192 The comments further provide that “[a]gents
must register in each state in which they have established minimum contacts. For example, an
individual in state A contacting a student athlete in state B is acting as an athlete agent in both
states and is therefore required to register in both states.”'% The landmark holding by the United
States Supreme Court in /nt'l Shoe Co. reasoned that “due process requires only that in order to
subject a defendant to a judgment in personam...he have certain minimum contacts with [the
forum] such that the maintenance of the suit does not offend ‘traditional notions of fair play and
substantial justice.””104

In other words, Int’l Shoe Co. stands for the proposition that a non-resident defendant may
nonetheless be subject to litigation in a state if the defendant has connections which are sufficient
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enough to satisfy the standards established in Int’l Shoe Co. and its progeny.!*> However,
subjecting agents to the specific in personam jurisdiction requirements set forth in International
Shoe does little to truly resolve major issues facing the exploitation, misguidance, and safety of
current and future student-athletes. Subjecting an agent to Tennessee state court in personam
jurisdiction simply allows a Tennessee student athlete who suffers legal harm at the hands of an
agent to pursue a remedy in the state. This does nothing to guarantee recovery for the student-
athlete, ensure protection of the student-athlete, or provide consequences for the agent.

For example, envision a student-athlete reaching an agreement with an agent while still
enrolled in high school and shortly after turning eighteen years old. Assume further that the
contract signed by the student-athlete provides that the agent will receive 30% of the contract the
student-athlete ultimately signs with the NCAA member institution that the student athlete attends.
In the event that the student-athlete later seeks to invalidate the contract with the agent on the
grounds that it is unconscionable, he or she has an incredibly high burden of proof in order to
invalidate the contract or recover from the agent. Under Tennessee law, there are two separate
parts of an unconscionability analysis.!” The student-athlete could seek to establish procedural
unconscionability, in which case he or she would have to show that there was “an absence of
meaningful choice” in signing the agreement with the agent.!” The student-athlete could also seek
to establish substantive unconscionability, which “refers to contract terms which are unreasonably
favorable to the other party.”!°® Given that there are now thousands of agents representing
prospective student-athletes in some capacity, and Dellenger tells me that he routinely hears of
fees as high as 30% in the industry, it is rightful to be skeptical that a student-athlete could even
prove that such a contract is unconscionable and unenforceable.

In addition to consenting to the jurisdiction of the state of Tennessee, the Revised Uniform
Athlete Agents Act also requires that an agent “submit an application for registration to the
secretary of state on a form prescribed by the secretary of state.”!% This form seeks basic
information such as the name, date of birth, and contact information of the applicant, as well as
additional, more specialized information such as the applicant’s “formal training as an agent” and
“educational background relating to the applicant’s activities as an athlete agent[.]”!'® The
applicant is further required to disclose details regarding disciplinary actions taken against them,
their criminal background, and whether their registration has been suspended or revoked in any
state.!!! In a vacuum, requiring the disclosure of these crucial details is extremely important to the
vetting process insofar as the legislation is aimed at protecting student-athletes. However, there is
no codified requirement, for example, that the applicant hold a J.D., M.B.A., or even a college
degree, like the requirements set forth by the National Football League (“NFL”) Players
Association in their collective bargaining agreement or other major sports leagues, and the NCAA
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has remained silent as to establishing baseline requirements as well.!'? While states like Tennessee
can attempt to contribute to the protection of student-athletes, it is ultimately up to the NCAA,
federal government, and federal courts to initiate widespread safeguards throughout the landscape
of collegiate athletics.

The NCAA is at arguably the most important moment in its illustrious history. Student-
athletes at its member institutions are now being paid upwards of seven figures in some cases,
member institutions are interfering with legally binding contracts between other member
institutions and student-athletes, student-athletes are suddenly being represented by agents who
negotiate on their behalf, and a clearinghouse is now the final authority on whether a student-
athlete’s compensation for an endorsement deal or public appearance is reasonable. In many
regards, the House settlement leaves college athletics with more questions than answers, but
codification of the settlement by Congress would ensure that the groundwork is appropriately
established and inconsistencies between state NIL legislation would be federally preempted.
Additionally, following the order approving the settlement, the NCAA has “asked Congress for
legislation that would grant it an antitrust exemption [and] preempt all state laws related to NIL.”!!?

Dellenger tells me that he believes a collective bargaining agreement, similar to those in
place in the National Basketball Association and National Football League, would “solve virtually
everything.”!!4 “If athletes are deemed employees and form a union, the NCAA would be protected
from antitrust lawsuits.”!!> A collective bargaining agreement could resolve inconsistencies with
state NIL laws currently still in effect, clarify what terms can and cannot be incorporated in the
contracts, slow player movement by way of the transfer portal, mitigate tampering, establish
clearer guidelines under which the NIL Go clearinghouse can operate, and establish measures that
effectively qualify who is permitted represent student-athletes, all while allowing student-athletes
to earn their well-deserved compensation while they further their academic and athletic careers.!!®
With the NCAA currently having more than 1100 member institutions, Dellenger believes a
collective bargaining agreement is unlikely to come to fruition in the near future, but he, like many
other reporters, administrators, and lawyers, throughout the country, believes that a collective
bargaining agreement is inevitable.!!” Regardless, it is abundantly clear that the NCAA, its
member institutions, their administrators, and our state and federal governments must strike a
balance and begin to resolve the seemingly-endless concerns and legal questions surrounding
college athletics.
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VII. What the Future of Collegiate Athletics Must Look Like

Modern jurisprudence surrounding the NCAA reveals a pattern. The NCAA, once
seemingly immune to legal challenges, has repeatedly seen rules that have been in place for
decades be struck down by courts throughout the country. From Board of Regents (1984) to
O’Bannon (2015), Alston (2021), and the House class action that is in its late stages as we speak,
federal courts have dismantled the NCAA’s proverbial legal shield and continuously revealed that,
in modern times, the entity must follow ordinary market principles that countless other entities
throughout the country are required to follow.

In 2023, a group of student-athletes on the basketball team at Dartmouth College attempted
to garner a classification as “employees” so that they could unionize and collectively bargain.!!8
The student-athletes ultimately discontinued their efforts, but they did receive initial support from
the National Labor Relations Board’s regional office. The National Labor Relations Board is a
federal agency that is tasked with enforcing the National Labor Relations Act, federal legislation
which was enacted by Congress in 1935 that “safeguard[s] the rights of its employees to self-
organization and freedom in the choice of representatives for collective bargaining.”'!® The
National Labor Relations Act has been instrumental in successfully providing individuals around
the country with union power in order to protect their interests, better their work environments,
and provide safeguards for their respective professional fields.'?° We have reached the point where
it is vital that a federal court or Congress classify student-athletes as employees in order to trigger
their ability to unionize and collectively bargain with the NCAA, under the National Labor
Relations Act, for common-sense protections, such as educational or certification requirements for
agents, healthcare coverage, the establishment of penalties for member-institutions who tamper
with ongoing contracts, and guidance on eligibility rulings that are crucial in protecting the earning
potential of current and future student-athletes.!!

The National Labor Relations Board is already in place to oversee, decide, and provide
guidance on issues and disputes that would certainly arise during the unionization and collective
bargaining efforts that would follow shortly after a declaration of employment classification.!??
This would eliminate, almost entirely, antitrust challenges to NCAA rules and bylaws that have
swarmed our courts over the last decade.!?* With NIL compensation for some athletes rising above
and beyond seven figures, the classification of athletes as employees could allow a collective
bargaining agreement that mirrors professional leagues like the National Football League and
National Basketball Association, which establish salary caps, revenue-sharing formulas, and

18 Caoimhin O’Donnell, SEIU Statements: Dartmouth College Men's Basketball Team Will Make History With
Their Union, Service Employees International Union (February 6, 2024), https://www.seiu.org/2024/02/seiu-
statements-dartmouth-college-mens-basketball-team-will-make-history-with-their-union.

W9 N L.R.B.v. Jones & Laughlin Steel Corp.,301 U.S. 1 (1937).

12029 U.S.C. § 151, et. seq.

21 g

12229 U.S.C § 153.

123 Powell v. Nat'l Football League, 930 F.2d 1293 (8th Cir. 1989); Brown v. Pro Football, Inc., 518 U.S. 231
(1996); Clarett v. Nat'l Football League, 369 F.3d 124 (2d Cir. 2004).

15



procedures that ensure fairness and establish the uniformity and clarity that, as evidenced by the
constant stream of ongoing litigation, the NCAA so desperately needs moving forward.!?*

It is hardly hyperbole to say that the future of collegiate athletics rests upon this
classification. The NCAA, federal courts, Congress, and the National Labor Relations Board must
find a way to work in lockstep to ensure the legal safeguards and ethical guidelines are in place to
protect the future of hundreds of thousands of current and future student-athletes that may now
earn their fair share. This period of ambiguity must come to an end. Only through judicial
decisions, legislative reform, and unified action can the NCAA preserve its integrity and reinforce
its continuing legacy while finally honoring the rights and contributions of the student-athletes
who have long made it possible.
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