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[F]or the law holds, that it is better that ten guilty persons escape,
than that one innocent suffer.!
Sir William Blackstone

1. Introduction

In the November 2026 clection, Tennesseans will see on their ballots an amendment to
Article I, Section 15 of the Tennessee Constitution that, if passed, will eliminate the right to bail
for more than sixty criminal offenses (hereinafter referred to as “the Proposed Amendment”).
While several of Tennessee’s county jails are over-capacity? and the media highlights violent
recidivist criminals,’ the Tennessee Legislature’s tough-on-crime approach to bail reform has
flipped the American idea of “innocent until proven guilty” on its head. The Proposed Amendment
narrowly satisfies due process standards and will vest judges with the broad authority to deny bail
for numerous offenses. Although the Proposed Amendment’s language may be constitutionally
sufficient, the Tennessee justice system will struggle to both enforce the Proposed Amendment
and protect the rights of the citizens accused.

Tennessee voters will recognize that the Proposed Amendment targets the worst of crimes,
and the incarceration of those dangerous individuals who commit to a life a criminal behavior
would make Tennessee a safer place. My intent with this discussion is not to advocate for laws
that provide criminals with consecutive chances to reoffend but to, instead, offer strategies to
strengthen Tennessee’s current laws and procedures while maintaining constitutional integrity. My
concern is not the purpose of the Proposed Amendment but what its implementation means for
criminal defendants, judges, and the justice system’s infrastructure. This paper analyzes the due
process implications not contemplated by the drafters of the Proposed Amendment and the
practical barriers that courts will face while enforcing the same and specifically challenges the
standard and burden of proof associated with bail applications. The paper concludes with my
suggested procedure for bail applications, assuming the Proposed Amendment becomes law, and
alternative bail reform strategies enforced in other states.

The Proposed Amendment displays a radical approach to bail reform, unsupported by
Tennessee’s current statutory and common law, and is sure to leave lasting impacts on the
criminally accused and their families, county jails, and the criminal justice system in Tennessee.
The restriction of defendants’ access to bail will likely create socioeconomic barriers to pretrial
release, and State resources should instead be focused on effective pretrial release programs* and
efficient case disposition. The right to bail is a fundamental right belonging to Tennesseans,’ and
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the Proposed Amendment will significantly narrow the scope of that traditional right and diminish
due process’s promise to withhold punishment until an adjudication of guilt.®

I1I. The Basis for Bail

A. Bail Bond Defined

A bail bond is intended to allow a defendant’ to be free from incarceration while awaiting
trial, while simultaneously ensuring that the defendant will appear for all future court dates and
maintain lawful behavior within the community.® The Tennessee Court of Criminal Appeals
articulated the definition of a bail bond as “a contract between the government on the one side and
the criminal defendant and his surety on the other, whereby the surety assumes custody of the
defendant and guarantees to the State either the appearance of the defendant in court or the payment
of the full amount of the bail set by the court.” In simple terms, the bonding company agrees to
pay the defendant’s bail in full if the defendant fails to appear in court.

B. The Roots of the Right to Bail

The United States Constitution mandates that “[e]xcessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual punishments inflicted.”!® The Eighth Amendment
provides a standard by which we measure bail amounts, but it is important to note that the Eighth
Amendment does not create a federal right to bail.!! It is the Tennessee Constitution that provides
the State’s citizens with the right to bail, except in certain circumstances. In Tennessee, “all
prisoners shall be bailable by sufficient sureties, unless for capital offences [sic], when the proof
is evident, or the presumption great.”!? This is the current language of Article I, Section 15 of the
Tennessee Constitution, which is subject to change if the Proposed Amendment passes. Currently,
this section of the Constitution guarantees criminal defendants an initial grant of pretrial bail in
non-capital cases.!> A capital offense means any crime for which the death penalty may be
imposed. A Tennessee defendant does not have to ask the court to set bail because he is, by law,
entitled to it, unless he committed a death-eligible offense.!* First Degree Murder and Aggravated
Rape of a Child are the only death-eligible offenses in Tennessee, as of 2025.!° Therefore, those
are the only two crimes in Tennessee that do not carry an entitlement to bail.

The Proposed Amendment is quoted below, and it adds significantly to the list of crimes
to which bail would no longer be mandatory.
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(a) All prisoners shall be bailable by sufficient sureties unless for the following
when the proof is evident or the presumption great:
(1) A capital offense;
(2) An act of terrorism;
(3) Second degree murder;
(4) Aggravated rape of a child,
(5) Aggravated rape;
(6) Grave torture; and
(7) Any other offense for which, as of November 3, 2026, a defendant, if
convicted, could not be released prior to the expiration of at least
eighty-five percent of the entire sentence imposed.
(b) Inany case in which bail for an offense listed in subsection (a) is granted or
denied before conviction, the judge or magistrate shall place in the record
the judge’s or magistrate’s reasons for granting or denying bail.!®

C. The Purpose of Bail

Integral to the American idea of justice is that any person accused of a crime is innocent
until proven guilty beyond a reasonable doubt. Bail is intended to prevent imprisonment or
punishment for a crime until the defendant is adjudged guilty.!” In other words, one of the primary
purposes of bail is to prevent the infliction of punishment until the accused is convicted.!® The
ability to obtain pretrial release allows the defendant to aid his lawyer in the preparation of his
defense and “promotes the defendant’s interest in pretrial liberty, while also securing the
defendant’s presence at trial.”!” Included within a defendant’s “interest in pretrial liberty” is the
defendant’s access to employment, education, and rehabilitation. “Denying bail can create serious
and long-lasting adverse effects on a defendant[,]” which, “when possible, should be mitigated in
light of the constitutional principle that a defendant is innocent until proven guilty.”?°

III.  Access to Bond
A. Pretrial Incarceration’s Effect on County Jails

In 2023, almost thirty-one percent (31%) of all defendants charged with crimes in Davidson
County, Tennessee, remained incarcerated and did not post bond before their case was disposed
of.2! Of the Davidson County defendants who obtained pretrial release, thirty-three and a half
percent (33.5%) posted bond using a private bonding company, and twenty-five percent (25%)
were placed on a pretrial release program.?? The remaining defendants were released on their own
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recognizance or used cash, credit, or property to secure their release.?? If one-third of Davidson
County defendants never obtain pretrial release, the county must house those defendants until their
cases are adjudicated, and this scenario is crippling Tennessee’s local correctional facilities. In
2023, one-third of defendants who were unable to post bond represented over half of the Davidson
County jail population, meaning half of the inmates in Davidson County custody had been charged
with but not yet convicted of a crime.

Just over forty-eight percent (48%) of Davidson County correctional campuses were
comprised of pretrial felons (defendants charged with felony offenses who had not yet been
convicted)?* in 2023, and in the same year, pretrial misdemeanants made up six and a half percent
(6.5%) of all inmates.? In 2024, those figures increased to approximately sixty-two percent (62%)
and eight percent (8%), respectively.? If the law presumes that those accused are innocent until
proven guilty, Davidson County held more innocent than guilty people in the previous two years.
When counties are required to house both convicted criminals and pretrial defendants, correctional
facilities and their employees carry the burden of overcrowding, and dangerous conditions result.

Davidson County Sheriff Daron Hall recently shared with News Channel 5 Nashville that
the jail failed its State inspection and, interestingly, that he was not surprised by this outcome.?’
Sheriff Hall explained that, although Nashville built its two-hundred-million-dollar downtown
correctional facility only five years ago, the new facility merely replaced the old one and did not
increase the jail’s capacity.?® The Sheriff also shared that, as of June 2025, Davidson County’s two
correctional campuses combined were over capacity by three hundred inmates, a number that the
Sheriff believes will continue to grow.?® Sheriff Hall’s expectation of failing inspection due to
overcrowding was correctly grounded in Davidson County’s recent history. Throughout 2024, the
county’s Correctional Development Center for males was overcrowded for two hundred twenty
(220) consecutive days, while the female center was overcrowded for three (3) consecutive days
and the Maximum Correctional Facility for sixteen (16) consecutive days.’® The problem of
overcrowding is not confined to Davidson County. The State of Tennessee conducted a “one-day
snapshot” study on May 31, 2025, which showed that nineteen counties had one or more jail
facilities operating at over-capacity on that particular day.!

The amount of time it takes to resolve criminal cases adds to the problem, and there is a
shocking disparity between the time it takes for incarcerated and released defendants to resolve
their cases.’? In 2023, it took an average of seventeen (17) days for incarcerated®® defendants to
resolve their cases in General Sessions Court, while released defendants took about one hundred
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seventeen (117) days to resolve their cases.** The discrepancy widens in Criminal Court. 3> Still in
2023, the average number of days from the filing of the case in Criminal Court to its final
disposition was two hundred sixty-six (266) days for incarcerated*® defendants who did not achieve
pretrial release, and the number of days from filing to disposition increased to four hundred thirty-
one (431) for defendants who were not incarcerated.?” These averages illustrate that a defendant
who cannot post bond will spend, on average, over nine (9) months in jail before being convicted
and ordered to serve a sentence.

B. Dangers of Pretrial Incarceration

This data helps to conceptualize the dangers of pretrial incarceration. First, it takes
significantly longer for released defendants to resolve their cases than incarcerated defendants,
both at the General Sessions and Criminal Court levels. This is a likely indication that defendants
who know that pretrial release is unattainable are quicker to accept guilty pleas, despite the
existence of possible defenses, in an attempt to achieve faster release.>® Those involved in criminal
justice frequently encounter defendants who serve excessive jail time, which happens when the
applicable sentence for the charged offense is shorter than the amount of time the defendant serves
while they are presumed innocent but remain incarcerated awaiting trial.

Second, consider the impacts of being in jail, but convicted of no crime, for two or more
weeks. The statistics from recent years demonstrate that most criminal cases take far longer than
two weeks to resolve. The usual outcome of failing to pay rent and missing work for two weeks is
typically eviction and unemployment, which becomes reality for defendants without a support
system. For example, Tennessee’s unemployment rate in December 2022 was three and a half
percent (3.5%), but the unemployment rate for the formerly incarcerated population was twenty-
seven percent (27%).>® Housing and job loss may be viewed as collateral consequences of breaking
the law, but non-violent offenders at a low risk of reoffending should be gainfully employed
pending resolution of their criminal cases. Incarceration, unemployment, and homelessness are
cyclical and have long-term, adverse effects on the defendant and his community. Society is best
served by working individuals who can live independently and free of government assistance.

Releasing someone from jail who has no support, employment, housing, or access to food
or transportation amplifies the cyclical tendencies of the criminal justice system. A pretrial release
system that requires the defendant to post money bail without the assistance of a commercial
bonding company and to submit to pretrial monitoring and conditions of release would provide
greater incentives to defendants while reducing the State’s incarcerated population. Decreasing the
number of inmates in jail on pending charges would alleviate the stress of at- and over-capacity
jails by improving staff retention and recruitment and creating safer, more secure rehabilitative
environments. Instead of spending hundreds of millions of dollars on new facilities, Tennessee
counties could focus those resources on practical pretrial release programs that protect their
communities and the rights of those accused.

3 1d at21.

3 Id. at 25.

36 The study defined defendants as “jail status” whenever the “defendant was incarcerated the majority of days (>50%)
from filing to disposition in Criminal Court.” Annual Criminal Justice Trends, at 26 n.(e).

37 1d. at 26.
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IV.  Tennessee’s Current Bonding System
A. How the Amount of Bail is Determined

After a defendant’s arrest, a magistrate or judge considers many factors and competing
interests when setting bail, all of which are established by State statutes. The first inquiry is
whether a secured or unsecured bond is required. Tennessee law allows for defendants to be
released: (1) on their own recognizance, (2) upon the execution of an unsecured appearance bond,
or (3) with conditions of release.*’ These options are cheaper for the defendant but are typically
only granted for low-level, non-violent offenses. “If the court concludes that such release is not
appropriate, it must instead impose the least restrictive conditions reasonably likely to ensure both
the defendant's appearance in court and the safety of the community. One such condition may
include the posting of a secured bond.”*!

In other words, the judge or magistrate decides what kind of bond is needed by analyzing
(1) the safety of the community if the defendant is released and (2) the likelihood that the defendant
will appear for subsequent hearings and trial.** If it appears that a defendant’s release without
posting a secured bond will not reasonably ensure both the safety of the community and the
appearance of the defendant, “the magistrate must require bail to be given.”*

State law provides courts with criteria to consider when selecting the specific dollar amount
of a defendant’s bond.** These are the same factors used by the court when ruling on subsequent
bond motions filed by either the defendant or the State. The guiding principle of the bail-setting
analysis is that bail “must be set as low as the court determines is necessary to reasonably ensure
the safety of the community and the appearance of the defendant as required.”* With that rule in
mind, the following statutory factors are considered:

1. The defendant’s length of residence in the community;

2. The defendant’s employment status and history and financial condition;
provided, that, the defendant’s ability to pay shall not be considered;

The defendant’s family ties and relationships;

The defendant’s reputation, character and mental condition;

5. The defendant’s prior criminal record, record of appearance at court
proceedings, record of flight to avoid prosecution or failure to appear at court
proceedings;

6. The nature of the offense and the apparent probability of conviction and the
likely sentence;

7. The defendant’s prior juvenile court record, as authorized by Tenn. Code Ann.

§ 37-1-133(b)(1), and prior criminal record and the likelihood that because of
the records the defendant will pose a risk of danger to the community;

8. The identity of responsible members of the community who will vouch for the
defendant’s reliability; however, no member of the community may vouch for

W
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42 Tenn. Code Ann. § 40-11-117 (2024).
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more than two (2) defendants at any time while charges are still pending or a
forfeiture is outstanding; and
9. Any other factors indicating the defendant’s ties to the community or bearing
on the risk of the defendant’s willful failure to appear, including, but not limited
to, whether the defendant is lawfully present in this state.*®
The court may also use these factors to determine that conditions of release are necessary.*’
For example, a defendant charged with Aggravated Assault may be required to post a fifty-
thousand-dollar ($50,000) bond and to stay away from and not communicate with the victim. In
this example, the defendant could be arrested for contacting the victim and would face a bond
revocation hearing, wherein the judge could order the defendant to be held in jail without bond
until the case is resolved.*®

B. Recent Changes in Tennessee Law on Bail Determinations

Tennessee’s shift towards increasing the difficulty of obtaining pretrial release did not
begin with this Proposed Amendment. The State saw some small but mighty changes to the bail
setting analysis in recent years. Tenn. Code Ann. § 40-11-115, the statute establishing the
procedure for unsecured bonds and releases on recognizance, mandates that “the magistrate shall
give first consideration to ensuring the safety of the community” when deciding on the type of
pretrial release to be granted to the defendant.*® The Legislature similarly modified Tenn. Code
Ann. § 40-11-116, which formerly required magistrates to “impose the least onerous conditions
reasonably likely to assure the defendant’s appearance in court.”® The statute now states that the
“magistrate must impose the least onerous conditions reasonably likely to ensure the safety of the
community and the defendant’s appearance in court.”! Community safety is a priority considered
by judges in every case, but the consideration given to community safety should equal the
consideration given to ensuring the defendant’s appearance in court.

Further, considering the effect that the “price” of bail has on the defendant is now taking a
backseat to community safety. As listed above, the second factor in setting the amount of bail deals
with the defendant’s employment status and history and financial condition, but the factor is
qualified by the clause “provided, that, the defendant’s ability to pay shall not be considered.”>?
This change creates a juxtaposition within the factor. While the defendant’s financial condition
“shall” be considered, the defendant’s ability to pay “shall not” be considered.>® Bail amounts are
determined on a case-by-case, individualized basis because, for example, a fifty-thousand-dollar
($50,000) bond may be extraordinarily high to one person but insignificant to another. If the
purpose of bail is to incentivize defendants to maintain lawful behavior and appear in court while
released, it seems that it would be helpful to magistrates and judges to consider what amount of
money will provide that sort of incentive.

4 1. § (b).

9 1d. § (a)(2).

48 See Tenn. Code Ann. §§ 40-11-141(b) (2012), 154 (2025).

4 Tenn. Code Ann. § 40-11-115 (a)(2) (effective July 1, 2024 through present).

50 Tenn. Code Ann. § 40-11-116(a) (effective July 1, 2012 through June 30, 2024).
SUId. (effective July 1, 2024 through present).

52 Tenn. Code Ann. § 40-11-118(b)(2) (effective May 1, 2024 through present).
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These statutory amendments are relatively minor but, taken together, change the landscape
of setting bail and obtaining pretrial release in Tennessee. These seemingly small revisions will
continue to build and chip away at defendants’ fair access to pretrial release.

C. The Role of Commercial Bail Bonding in Tennessee

Commercial bonding companies have become less of a help and more of a hindrance over
the years. Discussing each aspect of how private bonding companies have altered the criminal
justice system in Tennessee exceeds the scope of this paper, but a basic understanding of the
private bonding system allows for a holistic view of the problem the State’s criminal justice system
faces today.

In 2023, thirty-three and a half percent (33.5%)of defendants who were released on bond
used a bonding company.>* This means that, instead of these defendants paying the full bail bond
to obtain release, they secured their release through a professional bondsman who acts as surety.>?
In this scenario, the bondsman guarantees the defendant’s appearance or undertakes to pay the full
amount of bail on the defendant’s behalf if the defendant fails to appear in court.>® Usually,
defendants pay ten percent (10%) of the full bail amount to the bonding company to obtain release,
so a defendant whose bail is fifty thousand dollars ($50,000) would only pay a bonding company
five thousand dollars ($5,000) to post the bond.*’ In theory, this gives bonding companies great
incentive to ensure the defendant does not skip court, but Tennessee law provides ample
opportunity for bondsmen to avoid paying the full bail amount when their defendant skips court.

“A defendant’s ‘failure to appear’ initiates a slow, convoluted bail forfeiture process: one
with countless loopholes that favor bond companies, and that very rarely actually results in the
bond company paying the court.”*® This is true in Tennessee. “When a defendant fails to appear
in court or otherwise comply with the conditions of his bail bond, the court first enters a conditional
judgment against the defendant and the defendant’s sureties that declares the bail forfeited[,]” after
which the surety (the bonding company) has one hundred eighty (180) days “in which to show
cause why the conditional judgment of forfeiture should not be made final.”>® Even if the court
enters a final judgment of forfeiture after one hundred eighty (180) days, execution or enforcement
of the judgment is stayed for an additional thirty (30) days,®® so the bonding company has two
hundred ten (210) days to locate the defendant after the judge enters a conditional forfeiture.
Further, this figure does not contemplate any extensions the court may grant a bondsman upon a
motion and showing of good cause.

Even though the bonding company has about seven months to locate a defendant
subsequent to his failure to appear, local law enforcement agencies more frequently bear the
burden. When a defendant fails to appear in court, the court issues a capias, which is essentially

3 Annual Criminal Justice Trends, at 13.

55 State v. Nelvis (In re: I°' Out Bonding Company), No. W2024-00622-CCA-R3-CO, 2025 WL 1627676 at *2 (Tenn.
Crim. App. June 9, 2025)

6 Id.

57 See In re Cumberland Bail Bonding Co., No. E2012-02556-CCA-R3CO, 2013 WL 4734801, at *1 (Tenn. Crim.
App. Sept. 3,2013).

8 Wendy Sawyer, Prison Policy Initiative, All profit, no risk: How the bail industry exploits the legal system (2022),
https://www.prisonpolicy.org/reports/bail.html (July 20, 2025) (last visited Oct. 11, 2025).

59 Nelvis, 2025 WL 1627676 at *2-3; Tenn. Code Ann. §§ 40-11-201(a) (2017), 139(b) (2025).
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an arrest warrant that the judge issues from the bench.®! Sometimes defendants fail to appear
because they simply forgot or did not have access to transportation, and those defendants may turn
themselves in or appear before the court on their own to mitigate their consequences. When a
capias is issued, however, law enforcement has notice of the defendant’s outstanding warrant, so
any traffic stop or other encounter with law enforcement will lead to the arrest of that defendant.
Thus, police officers end up shouldering much of the bondsmen’s responsibility to return
defendants, and if those defendants get arrested before the conditional forfeiture becomes final,
the bondsmen are off the hook.%? Some states have transitioned out of the commercial bail bonding
system and have focused on more controlled pretrial release programs, which are discussed further
in Section VI. Keeping in mind this background information on bail and its domino effect on the
justice system, the next section provides a thorough legal analysis of the Proposed Amendment.

V. Legal Analysis of the Proposed Amendment to Article I, Section 15
A. The Mechanics of the Proposed Amendment

Before engaging in a legal analysis of the Proposed Amendment, it is important to have a
working understanding of the meaning of its words. The Proposed Amendment is quoted in Section
IL. Tt lists seven crimes or groups of crimes for which the right to bail would be eliminated: (1) a
capital offense, (2) an act of terrorism, (3) Second Degree Murder, (4) Aggravated Rape of a Child,
(5) Aggravated Rape, (6) Grave Torture, and (7) any offense that, as of November 3, 2026, would
require service of at least eighty-five percent (85%) of the sentence prior to reaching release
eligibility.®® The first group of crimes to which this Proposed Amendment applies is capital
offenses — those which carry the possibility of the death penalty. As of October 2025, the only
death-eligible offenses in Tennessee are First Degree Murder (when at least one aggravating
circumstance is present)®* and Aggravated Rape of a Child (if the defendant was an adult at the
time of the offense).% The five singular crimes listed in the Proposed Amendment are self-
explanatory, but the seventh category requires further discussion.

First, the seventh category is qualified by the clause “as of November 3, 2026.” There is
no crystal ball with which to determine how many crimes in 2026 will require convicts to serve a
minimum of eighty-five percent (85%) of the sentence before becoming eligible for release, but
the list of crimes that fall under this umbrella in 2025 is lengthy. The chart below is a list of every
crime that, if committed in October 2025, mandates a minimum of eighty-five percent (85%) of
the sentence be served before the inmate is eligible for release.%

o1 Nelvis, at *1.

62 Nelvis, at *3 (quoting In re Bonds, No. M2015-00801-CCA-R3-CD, 2016 WL 1221936, at *3 (Tenn. Crim. App.
Mar. 29, 2016) (“A surety may be exonerated from forfeiture by its surrender of the defendant to the court at any time
before payment of the judgment of forfeiture.”)

638.J. Res. 25, 114" Gen. Assemb., Reg. Sess. (Tenn. 2025).

% Tenn. Code Ann. § 39-13-204(i) (2024).

%5 Tenn. Code Ann. § 39-13-531 (2024).

% The chart does not include any of the singular crimes listed in the Proposed Amendment, although some require
service of 85% of the imposed sentence, because the purpose of the chart is to demonstrate the number of crimes
impacted by the Proposed Amendment but not expressly included in its language.
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Poss. or Employ. Firearm During
Dangerous Felony®!

Continuous Sexual Abuse of a
Child®?

DUI 7% or Subsequent®3

Poss. of a Firearm with Prior
Felony Crime of Violence®

Poss. of Firearm with Prior Drug
Felony®

Felon in Poss. of a Handgun®®

Unlawfully Providing Handgun
to a Juvenile®’

Facilitation of Child Rape®®

Female Genital Mutilation®’

Felony Domestic Assault®

Trafficking for Commercial Sex
Act’!

Advertising Commercial Sex
Abuse of a Minor*?

Sexual Battery®?

Aggravated Statutory Rape®*

Felony Indecent Exposure®

Patronizing Prostitution®®

Public Indecency®’

Sexual Battery by an Authority
Figure®®

Felony Solicitation of a Minor®’

67 Tenn. Code Ann. § 40-35-501(cc)(2)(2)(P) (2025).

¢ 1d. § (cc)(2)(Q).
“1d. § (gg).

0 1d. § (h)(2)(B).
7 1d. § (bb)(2)(E).
7 1d. § (co)(2)(1).
7 1d. § (bb)2)(F).
" 1d. § (aa)(2)(E).
75 1d. § (aa)(2)(Z).
7 1d. § (aa)(2)(F).
71d. § ()(2)(D).
™ 1d. § (cc)2)(N).
" 1d. § (aa)(2)(AA).
% /d. § (aa)(2)(BB).
8 7d. § (cc)(2)(0).
2 1d. §§ ((1), (aa)(2)(M).
®1d. § (v)(2).
“1d. § ()(2)(A).
= 1d. § (y)(2)(B).
% 1d. § (y)(2)(C).
*71d. § (y)(2)(D).
®1d. § (2)(2).

% 1d. § (aa)(2)(A).
9 1d. § (aa)(2)(B).
1 Id. § (aa)(2)(C).
% 1d. § (aa)(2)(D).
% Id. § (aa)(2)(G).
% Id. § (aa)(2)(H).
% 1d. § (aa)(2)(1).
% Id. § (aa)(2)(J).
9 1d. § (aa)(2)(L).
*1d. § (aa)(2)(N).
% Id. § (aa)(2)(0).
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Soliciting Sexual Exploitation of
a Minor!®

Statutory Rape by Authority
Figure!'"!

Promoting Travel for
Prostitution!®?

Unlawful Photography of a
Minor Under 13 Years Old!*

Observation Without Consent! %

Aggravated Vehicular Homicide
105

Child Abuse, Neglect, or

Aggravated Child Abuse,

Using a Minor in Obscene

Endangerment!% Neglect, or Endangerment!?’ Material!®®

Unlaw/ful Sgle, D1str1jb uthn, or Attempted First-Degree Especially Aggravated
Transportation of Child-Like Sex 110 11

Dol]109 Murder Burglary

Incest!!? Carjacking'"’? Vehicular Homicide!!'
Aggravated Assault with Deadly | Aggravated Assault by Aggravated Assault Resulting in
Weapon'!!® Strangulation!!® Serious Bodily Injury or Death!!’
Aggravated Assault Against Law

Enforcement, First Responder, or | Voluntary Manslaughter!! Reckless Homicide!?°

Nurse!!?

Involuntary Labor Servitude!?!

Trafficking Persons for Forced
Labor or Services!??

Aggravated Human Trafficking
123

Aggravated Burglary!?*

Aggravated Robbery!??

Promoting Prostitution!2°

The chart demonstrates that the Proposed Amendment will impact significantly more crimes than

its language indicates.

190 /4. § (aa)(2)(P).
1 7d. § (aa)(2)(Q).
192 14 § (aa)(2)(R).
103 1d. § (aa)(2)(S).
104 14 § (aa)(2)(T).
15 14, § (bb)(2)(D).
196 /g, § (a)(2)(V).
17 4. § (a)(2)(W).
198 /g § (aa)(2)(X).
199 74, § (aa)(2)(Y).
10 14, § (bb)(2)(A).
1174, § (bb)(2)(H).
12 1d. § (aa)(2)(U).
13 14, § (bb)(2)(G).
14 74, § (bb)(2)(C).
15 1d. § (co)2)(A).
16 1d. § (cc)(2)(B).
U7 14§ (cc)(2)(C).
18 1d. §§ (c)(2)(D), (E).
19 1d. § (cc)(2)(F).
120 1d. § (cc)(2)(H).
121 14§ (co)(2)()).
1221d. § (co)2)(K).
123 74§ (dd).

124 1d. § (co)Q)(M).
125 1d. § (cc)2)(L).
126 14, § (aa)(2)(K).
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B. Providing Due Process While Implementing the Proposed Amendment

“Due process” is a common phrase whose true meaning is sometimes elusive. The term
comes from the Due Process Clause of the Fifth Amendment to the United States Constitution,
which says that “[n]o person shall be deprived of life, liberty, or property, without due process of
law.”'?7 That provision is applied to the states through the Fourteenth Amendment, which says
“nor shall any State deprive any person of life, liberty, or property, without due process of law.”!2
Due process is broken into two subcategories: procedural and substantive. Criminal bail bonding
triggers procedural due process. Because the defendant’s liberty is at stake, the government must
follow a certain procedure before stripping the defendant of his liberty. Ultimately, “[p]rocedural
due process limits the ability of the government to deprive people of interests which constitute
‘liberty’ or ‘property’ interests within the meaning of the Due Process Clause and requires that
parties deprived of such interests be provided adequate notice and an opportunity to be heard.”!*
A defendant’s liberty interest in continued pretrial release includes “many of the core values of
unqualified liberty[,] and its termination inflicts a grievous loss on the defendant and often
others.”!3 It follows that the Proposed Amendment, which seeks to terminate a defendant’s pretrial
liberty, must be carefully implemented by the courts so as not to violate any defendant’s right to
due process.

Currently, all non-capital defendants in Tennessee are entitled to a bond amount!3! that is
not excessively high.!3? Therefore, when a defendant is arrested for a non-capital offense, the
magistrate or judge is tasked not with deciding whether the defendant will get a bail bond but with
determining the amount of the bail bond. The issue is different when a defendant who was released
on bond violates the conditions of release because, at that point, the court must determine whether
to revoke bond (i.e. the defendant’s liberty), which then triggers the protections of procedural due
process.!3? It is helpful to analyze how courts should implement the Proposed Amendment through
the lens of bail revocations because, like the Proposed Amendment should, bail revocation
proceedings trigger procedural due process and task courts with deciding to either provide the
defendant with bond or hold the defendant in jail without bond pending resolution of the case.

C. Due Process in Bail Revocations

While the United States Constitution does not create a right to bail, the right to pretrial bail
has traditionally been a fundamental constitutional right in Tennessee.!3* However, a Tennessee
defendant’s guarantee of pretrial release is not an absolute right.!*> A defendant may forfeit his
right to bail by subsequent criminal conduct.!3® Tennessee case law has long held that, although a

127°U.S. Const. amend. V.

128 J.S. Const. amend. XIV, § 1.

129 Doe v. Nebraska, 734 F. Supp. 2d 882 (D. Neb. 2010) (quoting Murray v. Neth, 783 N.W.2d 424, 432 (2010)).
130 State v. Burgins, 464 S.W.3d at 307.

Bl 1d. at302.

132 U.S. Const. amend. VIII; Tenn. Const. art 1, § 16.

133 Burgins, at 307 (finding that “bail revocation implicates substantial liberty interests protected under the Fourteenth
Amendment”).

134 17

135 Id. at 301.

136 17
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defendant may forfeit the right to bail, the forfeiture must be proven by affirmative evidence.!’’
Requiring the State to prove the forfeiture at a bail revocation hearing satisfies due process.

Tenn. Code Ann. § 40-11-141 authorizes judges to revoke bond and order the defendant
held in custody without bond through the pendency of the case if the defendant violated a condition
of release or committed a crime while on pretrial release.!*® For a judge to revoke bond, the State
must prove by a preponderance of evidence at least one of the statutory grounds for revocation
established in Tenn. Code Ann. § 40-11-141(b).!*° In addition to the defendant’s right to a
meaningful hearing in bail revocations, defendants are also entitled to written notice of the alleged
grounds for revocation, disclosure of the evidence against them, the right to present evidence and
cross-examine witnesses, and the right to make arguments in their defense.!# If the Court finds
that the State proved by a preponderance of evidence one of the grounds for revocation, the Court
then determines whether bond revocation or continued pretrial release with additional conditions
or a higher bond is appropriate.!*! Bond revocation is “appropriate in cases where the court finds
that the imposition of additional bail conditions or an increased amount of bail would not be
sufficient to assure the defendant’s appearance at trial or protect the public’s safety.”!*> Working
through each of these steps is the method courts employ to provide procedural due process to any
defendant facing a bond revocation. The most important conclusion from this section is that, in
bail revocation proceedings, there is a clear and defined burden of proof (preponderance of
evidence), and it is the State’s burden, not the defendant’s, to prove that the defendant violated his
conditions of release. Both the standard and burden of proof are grounded in traditional legal
principles, but those principles cease to apply in capital cases where bail may be withheld
altogether.

D. Bail Determinations in Capital Cases

If the Proposed Amendment becomes law, defendants charged with an affected offense
should not be automatically held in jail without bond pending resolution of their case. The
Proposed Amendment only gives judges the option to hold those defendants without bond, and its
language implies that a hearing must be conducted for the judge to make this determination.
Subsection (b) of the Proposed Amendment states that “[i]n any case in which bail for an offense
listed in subsection (a) is granted or denied before conviction, the judge or magistrate shall place
in the record the judge’s or magistrate’s reasons for granting or denying bail.”!** Although this
language does not explicitly call for a hearing, it is implied that a hearing must take place in order
for the judge to place his or her findings in the record. Regardless of the Legislature’s wording, it
follows that the due process principles associated with bail revocations should also apply to the
Proposed Amendment. Any defendant facing pretrial incarceration without bond must be entitled
to present evidence and be heard prior to the entry of a court order withholding bond because of
that defendant’s pre-conviction liberty interests, which are protected by due process.

Courts will be tasked with protecting these defendants’ rights to due process if the Proposed
Amendment becomes law in Tennessee. So how will they do it? In addition to looking at bail

137 Id. at 306; Wallace v. State, 245 S.W.2d 192, 194-95 (Tenn. 1952).
138 Tenn, Code Ann. § 40-11-141(b) (2012).

139 Burgins, at 310.

140 Id

1 1d. at 311.

142 Id

143 8.J. Res. 25, 114™ Gen. Assemb., Reg. Sess. (Tenn. 2025).
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revocation procedures, courts will also find guidance in appellate court decisions wherein the
higher courts reviewed bail bond determinations in First Degree Murder cases. Those cases are
helpful because, historically, First Degree Murder was the only offense that did not carry a right
to bail. Unfortunately, these opinions are few and far between, and none of them are recent. Below
is an analysis of capital offense cases dealing with defendants’ applications for bail. The pertinent
issues in these types of cases, as in bail revocation proceedings, are the standard of proof and the
party that bears the burden of proof, but notice how the analysis differs from revocation
proceedings.

Shaw v. State is a 1932 Tennessee Supreme Court opinion that tells of the defendant, Shaw,
who was indicted for First Degree Murder, moved the trial court to set bail, was denied bail, and
filed a petition for writ of certiorari to seek review of the trial court’s decision.!** When Shaw
applied for bail, he asked the trial court to require the State to assume the burden of proof at the
hearing and to offer evidence in opposition to Shaw’s application. However, the trial court held
that Shaw was required to offer the testimony of the witnesses named in the indictment, although
their testimony would not be binding upon Shaw.!4> Shaw declined to offer any evidence at the
hearing, and the trial court denied Shaw’s application for bail.!4¢

On appeal, the Tennessee Supreme Court quoted Article 1, Section 15 of the Tennessee
Constitution and noted that a hearing was “contemplated,” but the Legislature had not prescribed
rules of procedure for applications for bail.!*’” Shaw’s position was that, because he was innocent
until proven guilty, it should be the State’s burden to “sustain its right of custody[.]”'*® The Court
disagreed and distinguished between arrests of capital defendants upon a criminal warrant as
opposed to indictment. In the case of arrest upon a criminal warrant, “the burden of proving the
right to custody is clearly upon the State, aided by no presumptions, and the accused is entitled to
be heard in person and by witnesses in opposition.”!** On the other hand, the Court reasoned that
the return of an indictment shifts the burden to the defendant because “the indictment authorizes
and supports the issuance and execution of a capias for the arrest of the defendant and, in the
absence of an order admitting him to bail, authorizes his continued confinement until he can be
brought to trial.”!>® “In this situation, no rule of procedure having been prescribed by the
Constitution or by statute, it seems clear to [the Court] that the [ ] judge entertaining the application
may rightfully require the applicant to offer evidence to establish his right to the relief sought.”!3!
In closing, the Shaw Court noted that “[i]n a capital case the existence of ‘evident proof” or ‘great
presumption’ of guilt is not often capable of ascertainment with mathematical certainty on a
preliminary hearing for bail, and the trial courts are not likely to be influenced in their judgments
upon the weight of evidence by technical rules respecting burden of proof.”!*? The takeaway from
this case is that the Shaw court endorsed the practice of placing the burden of proof on the
defendant if he has been indicted for a capital offense and noted that the standard of proof for these
hearings (evident proof or great presumption) is difficult to measure.!>

144 Shaw v. State, 47 S.W.2d 92 (Tenn. 1932)
145 Id. at 92-93.

146 1d. at 93.

147 Id

148 Id

149 Id

150 Id

151 Id

152 Id. at 93-94.

153 1d. at 94.
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The Tennessee Supreme Court relied on the Shaw holding in its 1969 Jefferson v. State
opinion.'>* In reviewing the lower courts’ decision, the Jefferson court found that the General
Sessions Court correctly required the State to carry the burden of proof and offer evidence to
sustain the right of the State to retain Jefferson in custody “since [the] hearing on this issue of bail
was held prior to any indictment.”!> The General Sessions Court denied Jefferson bail, and
Jefferson made another application for bail in Criminal Court after his indictment, which was also
denied.'*® The Supreme Court reversed and remanded the case after deciding that the appeal should
have been made in the form of a writ of certiorari, but it also made a note important to this analysis
today.!>” Applications for bail in capital cases are “to be determined on whether the proof'is evident
or the presumption great that [the] petitioner committed the crime as charged.”!*® The traditional
standards of proof, from weakest to strongest, include: (1) probable cause, (2) preponderance of
evidence, (3) clear and convincing evidence, and (4) beyond a reasonable doubt. Where does
“whether the proof is evident or the presumption great” fit on that scale?

State v. Moss is an unreported Tennessee Court of Criminal Appeals opinion from 1996
that analyzes bail applications in capital offense cases in light of modern death penalty laws.!>
Before death penalty reform, anyone charged with First Degree Murder was automatically eligible
for the death sentence.!®® Now, First Degree Murder does not technically become a death-eligible
offense until the jury finds the defendant guilty of First Degree Murder and at least one aggravating
factor.!¢! The Tennessee Constitution allows the withholding of bail only in capital cases.!¢? So
the question presented to the Moss Court was whether trial courts must weigh the sufficiency of
the evidence with respect to the alleged aggravating factors when determining whether to grant
bail.'®* The Court of Criminal Appeals found a Nevada case persuasive, which held that “[a]bsent
a finding that the proof is evident or the presumption great that [an aggravating factor] is present,
bail cannot be constitutionally denied.”!®* The Court also considered the applicable standard of
proof, and it analyzed how other states define the standard of “when the proof is evident or the
presumption great.”'® New Jersey has a court rule that requires evidence under this standard to
“demonstrate both a likelihood of conviction and reasonable grounds to believe that the death
penalty may be imposed.”!%® Alabama requires evidence under this standard to be “clear and
strong, leading to a well-guarded and dispassionate judgment to the conclusion that the offense
has been committed, that the accused is the guilty agent, and that he would probably be punished
capitally if the law is administered.”!®” Considering the current death penalty structure and how
other states measure the standard of evident proof and great presumptions, the Moss court felt
“strongly that in reviewing a request for bond in a capital case, the trial court should take into
consideration whether or not there appears to be a likelihood or a probability that at least one

154 State ex rel. Jefferson v. State, 436 S.W.2d 437 (Tenn. 1969)

155 Id. at 438 (citing Shaw v. State, 47 S.W.2d 92 (Tenn. 1932)).

156 1d. at 438-39.

157 Id. at 439.

18 77

159 State v. Moss, No. 01C01-9606-CC-00252, 1996 WL 492162 (Tenn. Crim. App. Aug. 27, 1996).
160 14, at *2.

16! Tenn. Code Ann. § 39-13-204(i) (2024).

162 Tenn. Cost. art. 1, § 15.

163 Moss, at *1.

164 Id. at *2 (quoting Application of Knast, 614 P.2d 2, 3 (Nev. 1980)).
165 1d. at *4.

166 74

167 1d. (quoting Ex parte Bynum, 312 So0.2d 52, 55 (Ala. 1975)).
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aggravating factor may be present.”!%® However, the Court felt constrained by Tennessee Supreme
Court precedent in the Shaw decision, so it held that the trial court did not abuse its discretion in
denying Moss’s application for bail because Moss failed to present proof at the hearing, where it
was his burden to show why bond should not be denied.!®® Although the Court suggested that the
Supreme Court should revisit the issue, the Supreme Court denied Moss’s application to appeal.!”

E. Application of Legal Precedent to the Proposed Amendment
1. Case Law’s Unanswered Questions

The cases analyzed above tend to create more questions than answers. The Legislature is
creating constraints on bail that burden courts must properly implement, but it is failing to prescribe
procedures or provide guidance to courts for the implementation of the new laws.!”! The Court of
Criminal Appeals seeks the Supreme Court’s input, and the Supreme Court then points to the
Legislature to fill in the gaps.!”> Whether and when courts should strictly adhere to the Rules of
Evidence at hearings on bail applications is uncertain, and the nonexistent definition of “when the
proof is evident or the presumption great” will result in vastly different bail determinations across
the state. Assuming the Proposed Amendment passes and knowing that Tennessee has no operative
definition of this constitutional standard of proof, judges will be left ill-equipped to conduct
meaningful hearings on bail applications. What the Legislature believes will give judges more
autonomy to make stricter bail determinations will ultimately result in hesitant rulings that are
vulnerable to reversal on appeal. While the Proposed Amendment, on its face, may not run afoul
of due process because each defendant is afforded a hearing, the lack of clear procedure and
substantive law with regard to the possibility of a defendant’s loss of liberty before conviction will
work the opposite effect and lead to years of scrutiny in the higher courts and the perpetual
tweaking of State law.

2. The Defendant’s Burden of Proof

At risk of attack is the burden-shifting framework that depends on whether the defendant,
at the time of the bail application, was charged by a criminal warrant or indictment.!”3 As the Shaw
Court established, defendants indicted for a capital offense have the burden of proving that they
are entitled to bail.!”* The first issue with shifting the burden to the defendant is its shaky legal
basis. The reasoning provided by the Shaw court is as follows:

The return of the indictment authorizes and supports the issuance and execution of

a capias for the arrest of the defendant and, in the absence of an order admitting

him to bail, authorizes his continued confinement until he can be brought to trial.

If, in so far as the right of the state to hold the defendant in custody is

concerned, the indictment creates no presumption of guilt, an examination and

168 Id. at *35.

169 Id. at *6.

170 Id. at *35.

171 See Shaw, at 93.

172 Moss, at *5 (“although we suggest that the Supreme Court should revisit this issue, we are bound by the present
state of the law”); Shaw, at 93 (“The Legislature has not prescribed rules of procedure for applications for bail.”)

173 See Shaw, at 93.

174 14
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order of commitment would be necessary after indictment as well as before.

But the custody of the indicted defendant is rightful until he is tried and acquitted

or an order is made admitting him to bail. An application for bail invokes

affirmative action of the court to change an existing legal status or condition, and,

in a capital case, an exercise of judicial discretion in the determination of the

probability of the defendant's guilt. This discretion can only be exercised by the

consideration of evidence presented to the court or judge. If no order of bail is made,

the existing status continues, and the defendant remains in lawful custody. In this

situation, no rule of procedure having been prescribed by the Constitution or by

statute, it seems clear to us that the court or judge entertaining the application may
rightfully require the applicant to offer evidence to establish his right to the relief
sought. If no such evidence is offered, the indictment, authorizing the custody

of the defendant before the application, will support its continuation; and, to

that extent, the indictment supplies the presumption of guilt required by the

constitutional provision concerning bail.!”

Essentially, the Shaw court held that a returned indictment for First Degree Murder is itself
an order to arrest and hold the defendant in custody until he has been convicted or acquitted, and
the defendant’s application for bail is a request for the court to change the defendant’s incarcerated
status.!”® Because a capital defendant is not entitled to bond under the Tennessee Constitution, it
becomes the defendant’s burden to show the Court that he is entitled to bond. And for that reason,
the Court determined that the defendant must make some showing to persuade the Court to set
bond, instead of requiring the State to prove that it should be entitled to keep the defendant in
custody.!”” With respect to the sentences in bold above, the Court seems to make paradoxical
statements regarding whether an indictment creates a presumption of guilt. A cornerstone of
criminal law is that the return of an indictment raises no presumption of guilt,!”® but the Shaw
quote above expressly authorizes the indictment to “[supply] the presumption of guilt required by
the constitutional provision concerning bail.” Thus, the Court concluded that an indictment, at least
for capital offenses, is sufficient to show that the proof is evident or the presumption great that the
defendant committed the indicted offenses and that, as a result, the burden is on the defendant to
prove that he is entitled to bail. Nowhere else in the criminal process is a defendant required to
carry the burden of proof; in fact, defendants are never required to present evidence at trial because
the question for the jury is only whether the State proved its case.!”” Why should an indictment
carry more weight than an arrest warrant, and so much so that it should shift the burden of proof
to the defendant?

A criminal warrant versus an indictment creates procedural distinctions within the criminal
justice process, but a striking similarity between them is the standard of proof they both require.
A judge or magistrate must find the existence of probable cause before signing off on a criminal
warrant.'®" In Grand Jury proceedings, the grand jurors will return an indictment only after finding
that the State showed probable cause that the defendant committed the offense.!®! Both arrest
warrants and indictments require probable cause — nothing more. The only difference between the

175 Id. (internal citations omitted) (emphasis added).

176 Id

177 Id

178 State v. Bane, 853 S.W.2d 483, 484 (Tenn. 1993).

179 7 Tenn. Prac. Pattern Jury Instr. Crim. 2.02.

130 Tenn. R. Crim. Pro. 4(a).

181 State v. D'Anna, 506 S.W.2d 200, 203 (Tenn. Crim. App. 1973).
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two charging instruments is that an indictment requires the agreement of thirteen lay people,
instead of one judge or magistrate, that probable cause exists.!®? The Shaw court, therefore,
impliedly held that probable cause, as determined by thirteen people, is equivalent to “evident
proof” and “great presumption.” Allowing the return of an indictment to shift the burden of proof
to the defendant is even more shocking upon the consideration of the ex parte nature of Grand Jury
proceedings, at which the Grand Jurors hear only the State’s side of the story.

3. The Standard of Proof

How will an indicted defendant carry this burden of proof? The Tennessee Constitution
says that defendants are not entitled to bail for capital offenses when the proof is evident or the
presumption great. According to Shaw, the indictment itself satisfies that constitutional standard
of proof for the State, so the defendant would then have to prove, upon his application for bail,
that the proof is not evident and the presumption is not great that he committed the offense for
which he was indicted. This requires the defendant to prove a negative, which the Tennessee Court
of Criminal Appeals has described as “notoriously difficult” to do.!? In addition to the defendant’s
difficult task of proving that negative, the court is then required to measure the defendant’s proof
against the unascertainable standard of evident proof and great presumption. Right now, there are
only two crimes to which this process applies. If the Proposed Amendment passes, many more
defendants will be required to apply for bail, and the confusing nature of this process will be
amplified.

If, at bail revocation proceedings, the State must prove by a preponderance of evidence that
a defendant forfeited his bail, the argument stands that the standard of proof for bail applications
under the Proposed Amendment should also be preponderance of the evidence — regardless of
whose burden it is. Even this logical approach does not comport with the implied SZaw holding
that an indictment measured against probable cause is sufficient to hold without bond a defendant
indicted for a capital crime. In drafting the Proposed Amendment, the Legislature could have
deleted the phrase “when the proof'is evidence or the presumption great” and replaced it with either
the probable cause standard or the preponderance of evidence standard. Instead, the drafters opted
for historical language that has no real meaning in modern law.

4. A Suggestion for Clarity

Only capital offenses strip a defendant of his right to bail under current Tennessee law, and
upon indictment for a capital offense, the defendant is required to apply for bail and carry the
burden of proving to the court that he should be entitled to bail based on a lack of evidence that he
committed the crime and proof that he is not a risk to the community. If the Proposed Amendment
passes, this will be the process for more than sixty criminal offenses, and the court system needs
clear standards by which to rule on defendants’ applications for bond.

The standard should be as follows: Upon arrest or indictment for a capital offense or any
crime impacted by the Proposed Amendment, the court shall conduct a bail hearing wherein the
State carries the burden to prove by a preponderance of the evidence that the dual interests of
community safety and ensuring the defendant’s appearance in court require that either the
defendant be held without bond or significant money and conditions be required for the defendant

132 Tenn. R. Crim. P. 6(a)(1).
183 Kirby v. State, No. 03C01-9303-CR-00074, 1994 WL 525086 at *4 (Tenn. Crim. App. Sept. 28, 1994).
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to obtain release. The statutory factors found in Tenn. Code Ann. § 40-11-118(b), quoted in Section
IV, should guide the courts under this suggested standard. That procedure would still vest courts
with the authority to withhold bond in violent, high-risk cases without shifting the burden of proof
to the defendant, who is presumed innocent. Also, the suggested procedure states clearly the
burden and whose burden it is, provides the defendant with procedural due process, and places a
sort of check and balance on the State before the court denies bail.

The suggestion is grounded in the same legal principles as bail revocations, as discussed
herein, and protects the presumption of innocence by keeping the burden of proof on the State.
Establishing a sound legal procedure for bail applications is a key concern that Tennessee law
currently lacks, and its effect on defendants will be compounded by the practical barriers the
Proposed Amendment places on other Constitutional rights that courts must afford defendants.

F. The Implication of Additional Rights
1. Detention Prior to the Bail Hearing

When implementing the Proposed Amendment, courts must account for other rights that
will be implicated during the bail determination process. “The fundamental requirement of due
process is the opportunity to be heard at a meaningful time and in a meaningful manner.”!8* First,
the initial determination of whether the defendant will be granted bail must be made promptly.
While there is no clear-cut deadline, the forty-eight-hour rule associated with judicial
determinations of probable cause is a good target that appellate courts are likely to leave
undisturbed.!®> In a recent Tennessee Court of Criminal Appeals opinion regarding the detention
of a defendant arrested for a violation of his bond conditions, the Court noted that, “although no
precise rules exist to determine whether a delay in holding a hearing rises to the level of a
constitutional problem[,]” the “hearing must occur promptly, that is, as soon as is practicable.”!8¢
Most importantly, “[d]elays between arrest and hearing are unlikely to withstand constitutional
scrutiny when the allegations are unverified or weak or when the delay results from administrative
convenience rather than genuine necessity.”!%’

2. Right to Counsel

Second, the right to counsel should attach during initial bail determinations. The Sixth
Amendment to the United States Constitution provides that, “[i]n all criminal prosecutions, the
accused shall... have the Assistance of Counsel for his defence [sic].”'®® This Sixth Amendment
right, however, “does not attach until a criminal prosecution is commenced, which in turn requires
a formal charge, preliminary hearing, indictment, information, or arraignment.”!®® Since bail
determinations necessarily follow a formal charge, defendants are entitled to counsel at their bail
hearings. It appears that the Torres Court would agree since it opined that, “[w]ithout the assistance
of counsel at pretrial detention hearings, there is a reasonable probability that [a defendant’s] case

184 Torres v. Collins, 2023 WL 6166523 at *9 (quoting Mathews v. Eldridge, 424 U.S. 319, 333 (1976)).
185 Id. (citing Cnty. of Riverside v. McLaughlin, 500 U.S. 44, 56 (1991)).

186 State v. Patterson, 2025 WL 2416458 at *5.

187 14

188 U.S. Const. amend. VI.

139 Torres, at *11 (quoting Gaetano v. United States, 942 F.3d 727, 732 (6th Cir. 2019)).
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can suffer significant consequences[,]” such as the defendant’s ability to meet with counsel,
physical and psychological burdens, and the heightened possibility that a defendant “will accept a
plea agreement he would have otherwise rejected but for his erroneous pretrial detention.”!*?

3. The Right to a Meaningful Hearing

At these hearings, defendants should also have the right to confront adverse witnesses and
present evidence.!®! In bail revocation proceedings, “[t]he defendant is entitled to (1) written notice
of the alleged grounds for revocation and the date, place, and time of the hearing, (2) disclosure of
the evidence against him or her, (3) the meaningful opportunity to be heard and to present evidence,
(4) the right to confront and cross-examine witnesses, and (5) the right to make arguments in his
or her defense.”!®? It would be illogical to afford these protections to a defendant who faces the
revocation of his bail but not to defendants who risk the withholding of bail altogether.

4. Practical Difficulties of Preserving Each Right

These constitutional requirements mean that, for defendants arrested for any of the affected
offenses, courts must: (1) appoint counsel, (2) conduct a meaningful hearing, (3) place their
findings in the record, and (4) determine whether each defendant is entitled to pretrial bail, within
approximately forty-eight (48) hours after the defendant’s arrest. Due to the lack of guidelines
establishing how these hearings should be conducted, it is uncertain (and will probably vary by
jurisdiction) whether courts will bifurcate the hearings to first determine whether the court will
grant bail before determining the amount of bail. The other option would be to have one continuous
hearing on both issues. Either way, presenting evidence and witness testimony, including cross-
examination, is a lengthy process. The Legislature and judiciary must seriously consider the
practical reality of the Proposed Amendment and whether every Tennessee county can
accommodate all the rights afforded to defendants without creating stymied dockets.

If the Proposed Amendment passes, courts across the State will encounter these problems
and approach various solutions differently. Once perceived due process violations begin to occur,
those defendants will file appeals in the Court of Criminal Appeals and, eventually, the Tennessee
Supreme Court, and the trial courts will be looking to the higher courts for much-needed
instruction. First, appellate courts review a trial court’s decision regarding a defendant’s release
under an “abuse of discretion standard.”!** This “less rigorous review” of a trial court’s decision
does not permit the appellate court to substitute its judgment for that of the trial court.!** A court
will be found to have abused its discretion “when it applied an incorrect legal standard, or reached
a decision which is against logic or reasoning that caused injustice to the party complaining.”!?
Given this standard of review, the appellate courts will be less likely to provide instruction that
can be applied across the board because, on each case they review, the analysis will be case-by-
case and fact-dependent, unlike when pure questions of law are involved. Second, history suggests
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that appellate courts may determine these issues are for the Legislature’s determination, rather than
the judiciary’s.

VI.  Alternative Bail Reform Strategies

It is not uncommon to see a news article about someone charged with heinous crimes, and
then to see the comment section filled with constituents voicing their opinion that the individual
should not be released on bond. The Tennessee public appears to favor stricter bail initiatives,
overlooking the health and safety risks in local jails, the potential for defendants' rehabilitation,
and the fundamental principle that each accused person is presumed innocent until proven guilty.
The crimes impacted by the Proposed Amendment are repulsive, and many involve violence and
the exploitation of the victim. The Proposed Amendment could likely be successful in keeping
violent and repeat offenders in jail for longer periods of time, but the problems discussed herein,
both legal and practical, will hinder courts from correctly applying the Proposed Amendment. Jails
could more easily support the result of the Proposed Amendment if the State would first reduce
the population of low-risk pretrial detainees who fill county jails, not because of their propensity
for violence, but because they simply cannot afford to post their bond. No solution will perfectly
serve each facet of this issue, but there must be efforts to strike a better compromise between
community safety and defendants’ rights.

Commercial bonding companies have diluted the purpose and effect of posting a bond.
Paying ten percent (10%) of a bond amount has significantly less of an impact than paying the full
amount, and while this aids defendants in obtaining pre-trial release, it has a minimal effect on the
defendants’ conduct after release. This indifference is compounded by bonding companies’
apathetic approach to ensuring that their clients go to court. The risk that a bonding company will
have to pay a defendant’s full bond amount is lower than most people assume, and in the modern
world, it is difficult for a fugitive to remain at large for more than seven months. The reality is that
defendants will miss court, and their bonding agent is probably not worried about it. It follows that
commercial bonding companies are not the most reliable vehicle for the successful pretrial release
of defendants. As society evolves, so do its needs, and the time is now for Tennessee to adopt a
more prudent approach, both practically and legally, to pretrial release, especially in light of the
Proposed Amendment.

Kentucky completely outlawed commercial bail bonding.!*® The only authorized methods
of pretrial release in Kentucky are: (1) personal recognizance, (2) unsecured bail bonds, (3)
nonfinancial conditions, and (4) executed bail bonds.!®” The Kentucky Legislature also adopted
straightforward procedures that guide the courts on when and how to set bail. First, “[a]ll
defendants charged with bailable offenses shall be considered for pretrial release without making
formal application except when a capital offense is charged.”!?® This provision informs courts that
each defendant, except capital defendants, must have a bail determination and that it is not the
responsibility of the defendant to prove an entitlement to bail. For determining the appropriate
amount of bail, Kentucky law simply states that

[t]he amount of the bail shall be:

(a) Sufficient to ensure compliance with the conditions of release set by the court;

(b) Not oppressive;

19 Ky, Rev. Stat. Ann. § 431.510(2) (2024).
197 Ky. R. Crim. Proc. 4.04.
198 Ky. R. Crim. Proc. 4.02(2).
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(c) Commensurate with the nature of the offense charged;

(d) Considerate of the past criminal acts and the reasonably anticipated conduct of

the defendant if released; and

(e) Considerate of the financial ability of the defendant.!”’

Kentucky has an expansive pretrial release scheme that places an emphasis on data-driven
decisions and decreasing the number of incarcerated pretrial defendants who pose little risk to the
community.??’ Kentucky courts utilize their Pre-Arraignment Release Protocol to release eligible
defendants before their first court appearance by conducting timely pretrial interviews to determine
the most efficient method of release for individual defendants.?!

Another interesting component of Kentucky’s bail bond structure is the consequence of
willfully failing to appear or comply with conditions. The Kentucky courts may order that a
willfully non-compliant or absent defendant forfeited bail, and “if the defendant or his surety [ ]
does not appear within twenty (20) days after service of the forfeiture order and satisfy the court
that appearance or compliance by the defendant was impossible and without his fault, the court
may enter judgment against the defendant and his surety [ ] for the amount of the bail and the costs
of the proceedings...”?*? A Kentucky defendant has significantly less time to remain a fugitive
than a Tennessee defendant. Kentucky’s bail bonding framework shifts the risk of non-appearance
and non-compliance onto the defendants and, if applicable, the sureties and provides its courts
with clear, concise guidelines and procedures for setting bail, recognizes the realistic consequences
of incarcerating low-risk, pretrial defendants, and respects due process principles. Kentucky has
implemented a higher-stakes approach for those accused without compromising the rights of its
defendants or unnecessarily complicating its laws and procedures.

Tennessee would do well to follow in Kentucky’s steps. Developing competent pretrial
monitoring services, reducing the power of private bonding companies, and establishing objective
and uniform procedures for bail determinations are necessary to the protection of our communities
and the appearance of our defendants, which are the two guideposts for criminal bonding. These
measures will come at a cost, but Tennessee’s failure to take corrective action now will come at a
higher price, not only to taxpayers but to our incarcerated population and those employed in state
and county correctional facilities.

VII. Conclusion

Tennessee lawmakers are familiar with the conditions of county jails and state prisons, as
well as the standards imposed by due process. Instead of improving upon Tennessee’s current
bonding system, the Legislature has doubled down on its tough-on-crime approach to lawmaking
that may cripple Tennessee communities if county jails remain unable to decrease their populations
of non-violent and low-risk defendants. The Proposed Amendment, although facially
constitutional, will be unconstitutional in its effect. The legal standards applied and the rights
afforded to defendants at bail forfeiture proceedings should remain the same at bail application
hearings under the Proposed Amendment. The Shaw burden-shifting framework is illogical, and
the applicable standard of proof is outdated and ambiguous. Upon arrest or indictment for any of
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the affected offenses, defendants should be entitled to the appointment of competent counsel,
access to the evidence against them, and a prompt and meaningful hearing, at which the defendants
may present evidence and witness testimony and cross-examine adverse witnesses, so that the
court may make its bail determination on a full and fair record. Only after those rights are satisfied
should a Court feel comfortable denying bail.

The logical and legally supported suggestion of requiring the State to prove by a
preponderance of evidence that the defendant should not be granted pretrial release is not the
current state of the law in Tennessee. Tennessee should work to prevent dangerous criminals from
reoffending, but the Proposed Amendment should be refined and supported by clear procedure
before its implementation to prevent negative impacts on the State’s justice system. “To punish an
individual without an adjudication of guilt is a violation of due process[,]”*** which will be the
unfortunate reality for many defendants upon the passing of the Proposed Amendment — unless
and until lawmakers strengthen Tennessee’s bail bond procedures to both achieve safe
communities and equal access to justice.

203 State v. Pennington, 952 S.W.2d 420, 423 (Tenn. 1997).
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