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I. INTRODUCTION

The collateral source rule is rooted in 19th-century English common law and was adopted
into American common law over 150 years ago.! It is based upon the fundamental principle that a
wrongdoer, or “tortfeasor,” should be held accountable for the harm he causes.? The rule stipulates
that compensation received from sources other than the party who caused the harm does not reduce
the recovery from the wrongdoer.?

A controversial issue surrounding the collateral source rule is the potential for a plaintiff to
receive a windfall.* A windfall can and often does occur when the judge or the jury is presented
with undiscounted medical bills and is unaware that the plaintiff is not responsible for the
undiscounted amounts. Consequently, the compensation awarded to the plaintiff is higher than the
plaintiff’s actual financial loss. Courts in some jurisdictions recognize this possibility but
nonetheless uphold the collateral source rule.’ These courts often emphasize the main purpose of
the rule is to ensure the tortfeasor does not avoid their responsibility simply because the injured
party has received some compensation from a “collateral source.”®

Local governments are not your average tortfeasors, which is demonstrated by the legal
protections they are afforded. The doctrine of sovereign immunity generally shields local
governments from tort liability.” However, to balance safeguarding local governments and
protecting injured parties, the Tennessee legislature enacted the Governmental Tort Liability Act
(the “GTLA”) in 1973.8 The GTLA removes sovereign immunity in certain circumstances.’ This
removal of immunity consequently exposes local governments to compensatory damage awards. '
A plaintiff who recovers compensatory damages under the GTLA in an amount greater than his or
her actual financial loss experiences a windfall. That windfall comes at the expense of the local
government and, as a result, impacts its citizens and threatens its financial stability.

There are two main types of damages — compensatory and punitive."! The goal of
compensatory damages is “to restore the injured party, as nearly as possible, to the position the
party would have been in had the wrongful conduct not occurred.”'? Compensatory damages differ
from punitive damages in that the purpose of punitive damages is “to punish the wrongdoer and to
deter the wrongdoer and others from committing similar wrongs in the future.”'3 A damages award
greater than what is necessary to restore the injured party to their pre-injury position essentially
punishes the tortfeasor and functions as punitive damages.

' Dedmon v. Steelman, 535 S.W.3d 431, 440 (Tenn. 2017).

2 1d. at 443.

3 Dedmon v. Steelman, 535 S.W.3d 431, 443 (Tenn. 2017) (quoting Restatement (Second) Torts § 920A cmt. b).
41d. at455.

5 Leitinger v. DBart, Inc., 736 N.W.2d 1, 10 (Wis. 2007).

°Id. at 9.

" Moreno v. City of Clarksville, 479 S.W.3d 795, 809 (Tenn. 2015) (citing Limbaugh v. Coffee Med. Ctr., 59 S.W.3d
73,79 (Tenn.2001)).

8 Id. (citing Limbaugh v. Coffee Med. Ctr., 59 S.W.3d 73, 79 (Tenn.2001)).

°Id.

191d. (citing Tenn. Code Ann. § 29-20-201).

1 See generally Goff v. Elmo Greer & Sons Const. Co., Inc., 297 S.W.3d 175 (Tenn. 2009).

12 Waggoner Motors, Inc. v. Waverly Church of Christ, 159 S.W.3d 42, 57 (Tenn. Ct. App. 2004).

13 Hodges v. S.C. Toof & Co., 833 S.W.2d 896, 900 (Tenn. 1992) (emphasis added).
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A key category of compensatory damages is medical expenses, which are the costs
associated with medical care, services, and supplies.'* To recover these costs, the injured party
must demonstrate that the medical expenses incurred were both reasonable and necessary.!” This
is generally accomplished through reliable expert testimony. '

The evolution in medical billing practices since the inception of the collateral source rule
has created considerable uncertainty regarding what constitutes “reasonable” charges. Medical
professionals who are called upon to testify to the reasonableness of medical expenses often lack
a clear understanding of the billed costs.!” To complicate matters, it has become increasingly
common for the initial billed amounts to far exceed the final amounts accepted by healthcare
providers, sometimes as much as tenfold.'® The collateral source rule mandates these undiscounted
amounts be presented to the judge or the jury as proof of damages, even though they routinely do
not reflect the actual liability of the injured party.'’

The time has come for our legislature to reconsider the collateral source rule and its effect
on local governments. Public funds are at risk when governmental entities are required to pay
compensatory damage awards that are considerably higher than the actual financial loss to the
injured party. Safeguarding the financial resources of local governments is a matter of public policy
that demands immediate attention.

II. SOVEREIGN IMMUNITY AND THE
GOVERNMENTAL TORT LIABILITY ACT

The doctrine of sovereign immunity is often attributed to the medieval English legal
sentiment “the King can do no wrong.”?® This idea was historically linked to the “royal
prerogative,” which recognized the King as sovereign and above common law proceedings due to
his royal status.”! While introduction of the principle of the King’s sovereign immunity into
American common law is a subject of much debate, it has been argued that the history of
governmental immunity in the United States is more deeply rooted in the political theories
underlying the nation’s formation than in medieval English law.*

Sovereign immunity extends not only to states but to political subdivisions of the states as
well, namely cities and counties.? It has been a part of Tennessee common law for more than a

4 TPI. - CIVIL 14.01 Compensatory Damages, 8 Tenn. Prac. Pattern Jury Instr. T.P.1.-Civil 14.01 (2024 ed.).

15 Dedmon v. Steelman, No. W201501462COARICYV, 2016 WL 3219070, at *4 (Tenn. Ct. App. June 2, 2016), aff'd in
part, rev'd in part, 535 S.W.3d 431 (Tenn. 2017) (citing Borner v. Autry, 284 S.W.3d 216, 218 (Tenn.2009)).

16 Id. (quoting Borner v. Autry, 284 S.W.3d 216, 218 (Tenn. 2009)).

17 See John Dewar Gleissner, Proving Med. Expenses: Time for A Change, 28 Am. J. Trial Advoc. 649, 652 (2005).
18 George A. Nation III, Hosp. Chargemaster Insanity: Heeling the Healers, 43 Pepp. L. Rev. 745, 748 (2016).

19 Dedmon v. Steelman, No. W201501462COAR9CYV, 2016 WL 3219070, at *11 (Tenn. Ct. App. June 2, 2016), aff'd
in part, rev'd in part, 535 S.W.3d 431 (Tenn. 2017).

20 Hawks v. City of Westmoreland, 960 S.W.2d 10, 14 (Tenn. 1997).

21 Steven G. Carlino, The History of Governmental Immunity in Ohio, 32 Ohio N.U. L. Rev. 59, 60 (2006).

2.

2 J.C. Cook Sovereign Immunity and the Tennessee Governmental Tort Liability Act, 41 Tenn. Law Rev. 885 (1974).
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century.?* The doctrine of sovereign immunity stipulates that a governmental entity cannot be sued
unless it consents to being sued.?

Over the years, sovereign immunity has been modified across the country through court
decisions, legislative actions, and constitutional amendments.?® In Tennessee, sovereign immunity
was reformed through legislative action, specifically through the enactment of the Governmental
Tort Liability Act (the “GTLA”) in 1973.2” The GTLA grants local governmental entities general
immunity and then removes liability in limited circumstances.?® Specifically, the GTLA stipulates
that all governmental entities, including municipalities, metropolitan governments, and counties,
are immune from liability stemming from their actions, whether governmental or proprietary in
nature.” This immunity is then waived for injuries resulting from the “negligent operation of motor
vehicles or machinery by an employee, unsafe streets and highways, dangerous structures, and all
negligent acts and omissions of employees subject to certain statutory exceptions.”*

Six years before the GTLA was enacted, the Tennessee Supreme Court emphasized the
importance of governmental immunity. The Court in Coffman declared a city was immune from
liability, without exception, for torts committed by a police officer who was enforcing the law.?!
The Court recognized sovereign immunity has been challenged since its inception; however, it
pointed out similar challenges have existed for “all rules of restraint.”*?> The Court then
emphasized, “it is conceivable the entire financial resources of a city might be placed in jeopardy
by a multiplicity of suits . . . .3

A. Tort Liability Limits

The GTLA establishes tort liability limits for suits against governmental entities.** These
limits have increased significantly over the past fifty years as illustrated by the tables below.

24 Hawks v. City of Westmoreland, 960 S.W.2d 10, 14 (Tenn. 1997).

B

26 Tennessee Advisory Commission on Intergovernmental Relations, Local Government Tort Liability Issues in
Tennessee, https://www.tn.gov/content/dam/tn/tacir/documents/tort.pdf (last visited September 27, 2025).

27].C. Cook, Sovereign Immunity and the Tennessee Governmental Tort Liability Act., 41 Tenn. Law Rev. 885 (1974).
BId.

2 Tennessee Advisory Commission on Intergovernmental Relations, Local Government Tort Liability Issues in
Tennessee, https://www.tn.gov/content/dam/tn/tacir/documents/tort.pdf (last visited September 27, 2025).

307.C. Cook, Sovereign Immunity and the Tennessee Governmental Tort Liability Act., 41 Tenn. Law Rev. 885 (1974).
31 Coffman v. City of Pulaski, 220 Tenn. 642, 422 S.W.2d 429 (1967).

32 Id. at 432.

3 1d. at 433.

34 Tennessee Advisory Commission on Intergovernmental Relations, Local Government Tort Liability Issues in
Tennessee, https://www.tn.gov/content/dam/tn/tacir/documents/tort.pdf (last visited September 27, 2025).
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Year | Bodily Injury or Death of 1  Bodily Injury or Death of All Injury to/Destruction of

Person, Any One Accident Persons, Any One Accident  Property, Any One Accident

1973 $20,000 $40,000 $10,000
1982 $40,000 $80,000 $20,000
1987 $130,000 $350,000 $20,000
1992 $130,000 $350,000 $50,000
2002 $250,000 $600,000 $85,000
2007 $300,000 $700,000 $100,000
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These tables reflect a 1400% increase in the limit for bodily injury or death of one person
in any one accident, a 1650% increase in the limit for bodily injury or death of all persons in any
one accident, and a 900% increase in the limit for injury to/destruction of property. And, another
increase may be on the horizon. House Bill 4, which was before the House on April 9, 2025,
proposed to more than double the current tort liability limits, as detailed in the table below:

35 Chart created by the author with data from the Tennessee Advisory Commission on Intergovernmental Relations,
Local Government Tort Liability Issues in Tennessee, https://www.tn.gov/content/dam/tn/tacir/documents/tort.pdf
(last visited September 27, 2025) and University of Tennessee, TRACE, Technical Bulletins: Municipal and Personal
Liability Under the Tennessee Governmental Tort Liability Act Tort Limits Increase July 1, 2007,
https://trace.tennessee.edu/cgi/viewcontent.cgi?article=1097&context=utk mtastech (last visited September 27,
2025).

36 Chart created by the author with data from the Tennessee Advisory Commission on Intergovernmental Relations,
Local Government Tort Liability Issues in Tennessee, https://www.tn.gov/content/dam/tn/tacir/documents/tort.pdf.
(last visited September 27, 2025) and University of Tennessee, TRACE, Technical Bulletins: Municipal and Personal
Liability Under the Tennessee Governmental Tort Liability Act Tort Limits Increase July 1, 2007
https://trace.tennessee.edu/cgi/viewcontent.cgi?article=1097&context=utk mtastech (last visited September 27,
2025).
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Bodily Injury or Death of 1  Bodily Injury or Death of All  Injury to/Destruction of

Person, Any One Accident  Persons, Any One Accident Property, Any One
Accident
Current $300,000 $700,000 $100,000
Proposed $750,000 $1,500,000 $250,000
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While no action was taken in the House, proponents will undoubtedly continue to advocate for
an increase. Another increase in tort liability limits under the GTLA will further jeopardize the
financial resources of local governments.

III. GOVERNMENT EXPENDITURES ON PUBLIC SAFETY SERVICES

Notably, while tort liability limits have increased significantly, so have the costs to local
governments to provide essential public services, namely police and fire services. The tables
below detail local government expenditures for these services from 2020 to 2024 in the five
most populated cities in Tennessee.*

Nashville

2004 r
2023 F
202 F
001 F
5000 F
$0 $100,000,000  $200,000,000  $300,000,000  $400,000,000  $500,000,000

H Police ®Fire
39

37H.B. 4 114" Gen. Assemb., Reg. Sess. (Tenn. 2025).

38 The University of Tennessee Knoxville, Tennessee Incorporated Places: Decennial Census, 2024 Population
Estimates and Change, https://tnsdc.utk.edu/wp-content/uploads/sites/94/2022/05/TN_Place Pop Fact Sheet.pdf
(last visited September 27, 2025).

39 Chart created by the author with data from the Department of Finance, Annual Comprehensive Financial Report
The Metropolitan Government of Nashville and Davidson County (2020 - 2024), Tennessee Comptroller of the
Treasury.


https://tnsdc.utk.edu/wp-content/uploads/sites/94/2022/05/TN_Place_Pop_Fact_Sheet.pdf

Memphis

$0 $50,000,000 $100,000,000 $150,000,000 $200,000,000 $250,000,000 $300,000,000 $350,000,000
H Police ®Fire
40
[
Knoxville
$0 $10,000,000 $20,000,000 $30,000,000 $40,000,000 $50,000,000 $60,000,000 $70,000,000 $80,000,000

H Police ®Fire
41

40 Chart created by the author with data from the Division of Finance, City of Memphis Annual Comprehensive
Financial Report (2020 - 2024), Tennessee Comptroller of the Treasury.

4! Chart created by the author with data from the City of Knoxville Finance Department, Annual Comprehensive
Financial Report (2020 - 2024), Tennessee Comptroller of the Treasury.
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Chattanooga

2024

2023

2022

2021
2020
$0 $20,000,000 $40,000,000 $60,000,000 $80,000,000 $100,000,000
H Police ®Fire
4
Clarksville

&
(=)

$10,000,000 $20,000,000 $30,000,000 $40,000,000 $50,000,000

H Police ®WFire
43

42 Chart created by the author with data from the Department of Finance and Administration, City of Chattanooga,
Tennessee Annual Comprehensive Financial Report (2020 - 2024), Tennessee Comptroller of the Treasury.

43 Chart created by the author with data from the Department of Finance and Revenue, City of Clarksville, Tennessee
Annual Comprehensive Financial Report (2020 - 2024), Tennessee Comptroller of the Treasury.
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Increase in Police and Fire Expenditures
2020 - 2024

Bonsll
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44

IV. GOVERNMENTAL LIABILITY IN OHIO

Tennessee falls under the jurisdiction of the Sixth Circuit, along with Ohio, Kentucky, and
Michigan. Like Tennessee, sovereign immunity in Ohio has undergone much transformation. In
1982, sovereign immunity was judicially abrogated by the Supreme Court of Ohio in Haverlack.*’
Private citizens sued a municipality over an alleged nuisance caused by the operation of a sewage
treatment plant.*® The Haverlack Court examined the validity of the sovereign immunity doctrine
and deemed its consequences unjust, because it prevented injured parties from seeking damages
from municipalities.*’ The Court noted that municipal sovereign immunity was established by
judicial precedent; therefore, it could be eliminated by the courts.*® Consequently, the Haverlack
Court barred the doctrine of sovereign immunity and held a municipality was liable for its
negligent actions or omissions unless it was immune from suit by statute.*’

One year later, the Supreme Court of Ohio revisited sovereign immunity in Enghauser.>® A
suit arose from allegations that the City was negligent in the design and construction of a bridge
and roadway, which led to flooding.’! The Supreme Court once again addressed whether the
doctrine of sovereign immunity applied to municipalities in Ohio.’? The Court acknowledged it
had previously abrogated sovereign immunity in Haverlack, but it clarified “within certain

4 Chart created by the author with data from sources cited in footnotes 40 through 44.
4 Haverlack v. Portage Homes, Inc., 442 N.E.2d 749 (Ohio 1982).

6 1d.

Y1d. at 752.

BId

“Id

0 Enghauser Mfg. Co. v. Eriksson Eng'g Ltd., 451 N.E.2d 228 (Ohio 1983).

SUId. at 229.

21d. at 230.



limits.”** The Court held municipalities were not, in fact, liable for a// harm resulting from their
actions but that immunity for actions at “the essence of governing” remained.** The Court then
distinguished between discretionary and operational functions and held that municipalities
maintained immunity when performing discretionary functions, namely those that involved
judgment, discretion, planning, and policymaking.

In response to the Supreme Court of Ohio’s rulings in Haverlack and Enghauser, the Ohio
General Assembly enacted the Political Subdivision Tort Liability Act (“the Act”) in 1985. The
Act established the statutory framework that governs the liability of municipalities in Ohio
today. ¢

During the Ohio General Assembly Senate Judiciary Committee hearings on the Act,
Shirley Heintz, Mayor of Centerville, discussed the financial impact the Haverlack decision had
on local governments. She reported a four-fold increase in the cost of liability insurance within
just one year following the holding.>” She warned that barring sovereign immunity could result
in a substantial judgment that would severely impact her City’s ability to deliver essential
services to its residents.”® Gordon Scherer with the Ohio Public Transit Authority also
highlighted the financial hardships faced by municipalities. He testified that, before Haverlack,
a municipality could secure $48 million in insurance coverage for $85,000; however, after
Haverlack, $400,000 only secured $5 million in coverage.> Their testimony evidenced the
financial impact increased liability has on local governments.

A. Political Subdivision Tort Liability Act

As the name suggests, the Political Subdivision Tort Liability Act (“the Act”) in Ohio
applies to political subdivisions, which includes municipal corporations, townships, counties,
and other entities “responsible for governmental activities in a geographic area smaller than that
of the state.”®® The Act grants these entities immunity from liability for acts that cause injury,
except in certain circumstances where this immunity is waived. ' The Act is similar in scope to
Tennessee’s Governmental Tort Liability Act. Employees who cause injuries are typically
immune from liability unless their actions are deemed wanton or willful or not within the scope
of their employment.®> Punitive damages are prohibited.® The underlying purpose of the Act is
to financially protect Ohio’s political subdivisions and prevent undue interference with the
execution of their governmental functions.*

33 Enghauser Mfg. Co. v. Eriksson Eng'g Ltd., 451 N.E.2d 228, 229 (Ohio 1983).

3 Id. at 232.

S Id.

%6 Steven G. Carlino, The History of Governmental Immunity in Ohio, 32 Ohio N.U.L. Rev. 59, 80 (2006).
ST 1d. at 81.

B Id.

P Id.

6052 Ohio Jur. 3d Government Tort Liability § 43.

%1 Steven G. Carlino, The History of Governmental Immunity in Ohio, 32 Ohio N.U.L. Rev. 59, 83 (2006).
62 Jd. at 85.

S1d.

% 1d. at 87.



A key difference between Ohio’s Political Subdivision Tort Liability Act and
Tennessee’s Governmental Tort Liability Act lies in the recovery of economic damages,
particularly medical expenses. Ohio’s Political Subdivision Tort Liability Act provides there is
no limit on damages that compensate for the “actual loss of the person who is awarded the
damages,” while Tennessee’s Governmental Tort Liability Act provides specific tort liability
limits as discussed above.®

“Actual loss” for the purpose of the Political Subdivision Tort Liability Act includes lost
wages, salaries, or other compensation, both past and future; expenditures for necessary medical
care, treatment, rehabilitation services, and related accommodations due to the injury; future
anticipated expenditures for necessary medical care, treatment, rehabilitation services, and
related accommodations; costs to repair or replace damaged or destroyed property; expenses
related to the preparation and presentation of the claim; and any other expenditures the court
deems to represent an actual loss resulting from the personal or property injury or loss.

While Ohio’s Political Subdivision Tort Liability Act provides there are no limits for
damages that compensate for “actual loss,” importantly, the Act prevents insurers or other
entities from pursuing subrogation against political subdivisions for insurance benefits and
mandates that the amount of these benefits be deducted from any award against the political
subdivision, irrespective of any obligation to repay those benefits.¢” This is a key distinction
between Ohio’s Political Subdivision Tort Liability Act and Tennessee’s Governmental Tort
Liability Act.

V. THE COLLATERAL SOURCE RULE IN TENNESSEE
A. Dedmon v. Steelman

Dedmon v. Steelman is recognized as a seminal Tennessee case concerning the
applicability of the collateral source rule in personal injury suits.’ To gain a comprehensive
understanding of the issue before the Supreme Court in Dedmon, it is important to first examine
the lower courts’ rulings.®

In Dedmon, Jean and Fred Dedmon sued John Cook to recover damages for injuries
sustained in a car accident.” During the lawsuit, the defendant, John Cook, passed away, and the
case continued against the co-representatives of his estate.” The central issue before the court was
the reasonableness of the medical expenses allegedly incurred by Plaintiff Jean Dedmon. Plaintiffs
claimed medical expenses totaling $52,482.87; however, their insurer only paid $18,255.42 to
satisfy Plaintiff’s medical bills.

% Ohio Rev. Code Ann. § 2744.05.

66 Id.

7 Id.

8 Dedmon v. Steelman, 535 S.W.3d 431 (2017).
“Id. atl.

d.

.
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While the case was ongoing, the Tennessee Supreme Court issued its opinion in West, a
case that involved a hospital that “refused to extinguish hospital liens, despite payment of hospital's
adjusted claims by patients’ insurers, pursuant to insurers’ contracts with hospital.”’> The West
Court which held, in pertinent part,  ‘reasonable charges,” within the meaning of Hospital Lien
Act, were those that the hospital agreed to accept for the payment of claims in contract with
patient’s insurer.”” In response to the West holding, the Defendants filed a motion in limine,
asserting West established a new standard in Tennessee for interpreting what constitutes
“reasonable” medical expenses in tort cases.’* Specifically, the Defendants argued the amount paid
by the Plaintiff’s insurer should be deemed the “reasonable amount” of her medical expenses.’

The trial court granted the Defendants’ motion in /imine and “characterized West as an
effort by the Tennessee Supreme Court ‘to say we are not going to allow the subterfuge that the
medical community uses with regard to insurance and expenses to sully the court system . .. .” 7
Plaintiff, Jean Dedmon, appealed.”’

i. The Appellate Court’s Analysis and Consideration of West

The appellate court in Dedmon addressed whether the Supreme Court’s decision in West
was confined to the Hospital Lien Act or applied to all personal injury suits.”® The court began its
analysis by discussing that an injured plaintiff can recover those medical expenses related to their
injury that are reasonable and necessary and recovery can be denied if the trier-of-fact determines
the expenses are either unreasonable or unnecessary.”” Furthermore, the court noted that an injured
plaintiff is responsible for proving the necessity and reasonableness of their medical expenses.®
The court remarked, except in “the most obvious and routine cases,” plaintiffs are generally
required to present credible expert testimony to satisfy this evidentiary burden.®!

The appellate court then detailed the criteria for a physician to be considered qualified to
render an opinion regarding the necessity and reasonableness of medical expenses: “(1) knowledge
of the party’s condition, (2) knowledge of the treatment the party received, (3) knowledge of the
customary treatment options for the condition in the medical community where the treatment was
rendered, and (4) knowledge of the customary charges for the treatment.” 3>

The appellate court discussed that “[h]istorically, the ‘reasonableness’ of medical expenses
was rarely controversial. Physicians’ testimony that medical charges were customary and

72 West v. Shelby Cnty. Healthcare Corp., 459 S.W.3d 33 (Tenn. 2014).

BId.

7 Dedmon v. Steelman, No. W201501462COAR9CYV, 2016 WL 3219070, at *1 (Tenn. Ct. App. June 2, 2016), aff'd in
part, rev'd in part, 535 S.W.3d 431 (Tenn. 2017).

S Id. at 2.

7 Id.

1d.

8 Id. at 3.

7 Id. at 4 (citing Watson v. Payne, 359 S.W.3d 166, 169-70 (Tenn.Ct.App.2011)).

80 Id. (citing Borner v. Autry, 284 S.W.3d 216, 218 (Tenn.2009)).

81 Id. (quoting Borner v. Autry, 284 S.W.3d 216, 218 (Tenn.2009)).

82 Id. (citing Long v. Mattingly, 797 S.W.2d 889, 893 (Tenn.Ct.App.1990)) (emphasis added).

11



reasonable was typically accepted proof of reasonableness.”®® The court went on to acknowledge
“what constitutes a reasonable medical charge or expense has been the subject of increased
litigation due to the increased involvement of governmental payors, the complexity of health care
reimbursement provisions, financial pressures on hospitals, and the significance of medical
expense recovery in personal injury litigation.”®* The court further acknowledged there is division
among the courts regarding how to determine the reasonableness of medical expenses.®

The appellate court then shifted its focus to the applicability of West. The court noted “West
involved the interpretation and application of Tennessee’s statutes governing hospital liens.”%¢ It
explained that the matter before the West Court concerned a hospital that received adjusted
amounts from its patients’ insurance companies, which would typically satisfy the debt owed;
however, it then used hospital liens to pursue further compensation from third-party tortfeasors
based on the unadjusted amounts.?” During its discussion regarding whether the hospital could
maintain its lien, the West Court addressed what constitutes “reasonable and necessary charges for
hospital care, treatment and maintenance of ill or injured persons . . . .”’% The West Court noted
that while the parties did not disagree the services were necessary, they disagreed regarding the
reasonableness of the charges. The Court commented this was “understandable because the
[hospital] had two versions of its costs—one for [the plaintiffs] and their insurance companies and
another for the lien and the third-party tortfeasor.”®

After much discussion, the West Court held that for the purpose of the Hospital Lien Act,
“reasonable” charges were those discounted amounts paid by the insurance companies, rather than
the non-discounted charges reflected in the hospital liens.” The Court explained the basis for its
holding:

First, the amount of these charges is unreasonable because if does not ‘reflect what
is [actually] being paid in the market place.” Because Virtually no public or private
insurer actually pays full charges/,] ... [a] more realistic standard is what insurers
actually pay and what the hospitals [are] willing to accept.”®!

The second basis for concluding that the [hospital’s] non-discounted charges are
not reasonable stems from its contracts with [the insurers]. . . We have already held
that persons insured by an insurance company are intended third-party beneficiaries
of the contract between their insurance company and a hospital. Thus, with regard

8 Id. at 5 (citing Michael K. Beard & Dylan H. Marsh, Arbitrary Healthcare Pricing & the Misuse of Hospital Lien
Statutes by Healthcare Providers, 38 Am. J. Trial Advoc. 255, 272 (2014)).

84 1d.

81d. at 6.

8 Id. (citing West v. Shelby Cnty. Healthcare Corp., 459 S.W.3d 33 (Tenn. 2014)).

8 Id. (citing West v. Shelby Cnty. Healthcare Corp., 459 S.W.3d 33 (Tenn. 2014)).

81d at7.

8 Id.

9 West v. Shelby Cnty. Healthcare Corp., 459 S.W.3d 33, 44 (Tenn. 2014).

o' Id. at 44-45 (emphasis added).
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to an insurance company’s customers, ‘reasonable charges’ are the charges agreed
to by the insurance company and the hospital.”

In a footnote, the West Court highlighted a West Virginia Supreme Court ruling that
affirmed a damages award based on the hospital’s initial billed costs rather than the discounted
amount accepted to settle the debt.” In Justice Loughry’s dissenting opinion, he firmly stated,

Given the current complexities of health care pricing structures, it is simply absurd
to conclude that the amount billed for a certain procedure reflects the ‘reasonable
value’ of that medical service. Like retailers who raise the price of their goods by
twenty-five percent before having a ten percent off sale, medical providers utilize
the same sort of tactic to ensure a profit. In fact, ‘[b]ecause so many patients,
insured, uninsured, and recipients under government health care programs, pay
discounted rates, hospital bills have been called ‘insincere,’ in the sense that they
would yield truly enormous profits if those prices were actually paid.”**

Ultimately, the appellate court in Dedmon emphasized the issue before the West Court was
which version of the hospital’s costs was reasonable for the purpose of the Hospital Lien Act.”
While the court acknowledged the plausibility of the Defendant’s argument that “it is illogical to
conclude that a plaintiff can recover a negotiated price differential as a ‘reasonable medical
expense,’ even if the plaintiff never incurred the expense, while the hospital that actually provided
the medical care is prohibited from pursuing the same amount through a hospital lien,” it held “it
is not the role of this Court to overturn or overlook existing case law . . . .

ii. Justice Riley’s Concurrence

In his concurring opinion, Justice Riley voiced his concerns regarding modern billing
practices and their effect on personal injury litigation.”” He conveyed if he was not bound to follow
existing case law, he would apply the rationale established in West to the matter before the court.”
He highlighted the often “fictional” nature of medical expenses and the “large disparity between
the non-discounted charges and the amount the medical providers accept on a regular basis as
payment in full.”"

Justice Riley raised many important questions, including whether it is justifiable for a
plaintiff to receive, and a defendant to pay, a $32,000 windfall. He also questioned why courts fear

2 Dedmon v. Steelman, No. W201501462COAR9CYV, 2016 WL 3219070, at *8 (Tenn. Ct. App. June 2, 2016), aff'd in
part, rev'd in part, 535 S.W.3d 431 (Tenn. 2017) (citing West v. Shelby Cnty. Healthcare Corp., 459 S.W.3d 33, 43-
46(Tenn. 2014)).

9 West v. Shelby Cnty. Healthcare Corp., 459 S.W.3d 33, 45 (Tenn. 2014).

% Id. (emphasis added).

95 Dedmon v. Steelman, No. W201501462COAR9CYV, 2016 WL 3219070, at *9 (Tenn. Ct. App. June 2, 2016), aff'd in
part, rev'd in part, 535 S.W.3d 431 (Tenn. 2017) (citing West v. Shelby Cnty. Healthcare Corp., 459 S.W.3d 33,
44(Tenn. 2014)) (emphasis added).

% Id. (emphasis suppled).

97 Id. at 11 (Riley, J., concurring).
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PId.
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disclosing to the jury both the original billed amount and the amount accepted as full payment.'%

Justice Riley recognized the complexity of the issue before the court; however, he remained
steadfast in his assertion that undiscounted charges no longer represent reasonable medical
expenses.'?! He described the significant difference between non-discounted and discounted
charges as a “phenomenon primarily dictated by modern-day healthcare practices.”'”? He
advocated for a re-evaluation of what constitutes reasonable medical expenses in personal injury
litigation, taking into account modern billing practices and aligning with the holding in West.'®

iii. The Supreme Court’s Holding

On appeal, the Defendants once again argued the holding in West was controlling in the

issue before the Court. They asserted Plaintiff Jean Dedmon’s “reasonable” medical expenses were
the discounted amounts paid, rather than the original, undiscounted medical bills.!**

The Supreme Court began its analysis by examining current Tennessee law and restating
the purpose of compensatory damages - to “make a plaintiff whole.”'** The Court also highlighted
that a plaintiff must demonstrate the necessity and reasonableness of their medical expenses.!'® In
doing so, the Court reiterated, in the majority of cases, a plaintiff must provide “competent expert
testimony” to satisfy their burden of proof.'"’

The Court’s discussion then turned to the history of the collateral source rule from its
inception in early 19th-century English common law to its subsequent adoption by the United
States Supreme Court in 1854.!% The Court noted the collateral source rule has become a firmly
established principle in Tennessee law since the Tennessee Supreme Court initially applied it in
1896.!" It reiterated the rule prevents a defendant from reducing a plaintiff’s recovery based on
benefits received from sources independent of the wrongdoer, and it emphasized the purpose of
the rule is to deter wrongful behavior and ensure the wrongdoer remains liable.'® The Court
recognized, however, that application of the collateral source rule may result in a plaintiff receiving
compensation greater than their losses.!!!

The Court subsequently addressed changes to the collateral source rule over the last century
and a half.'”? It noted, “[o]ut of the fifty (50) states, forty-four (44) states have taken legislative
steps to minimize the effects of the collateral source rule.”!* The Court also noted that Tennessee

100 77

101 74

102 74

103 74
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105 14

106 1d. at 438. (citing Borner v. Autry, 284 S.W.3d 216, 218 (Tenn. 2009)).
197 1d. (citing Borner v. Autry, 284 S.W.3d 216, 218 (Tenn. 2009)).

108 Id. at 440.

109 Id at 441.

10 Id at 443.
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12 Id. at 445.

13 1d_ (citing Applying the Collateral Source Rule to Government Mandated Programs, 15 J. Legal Econ. 31, 45 (April
2009)) (emphasis added).
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has abrogated the collateral source rule in healthcare liability actions and workers’ compensation
claims.'*

The Court’s discussion then turned to West. It emphasized that West arose under the
Tennessee Hospital Lien Act (“HLA”), and it explained that the holding established that a hospital
could not agree to a discounted rate with an insurer but then maintain its lien to recover from a
third-party tortfeasor the full, undiscounted rate initially billed.!> Furthermore, it noted, “West
ultimately held that ‘reasonable charges’ for purposes of the HLA are the discounted amounts that
a hospital agrees to accept from the patient’s private insurer.”!'¢

The Court noted that, following West, some courts anticipated that the Tennessee Supreme
Court would apply the same principle to all personal injury litigation. These courts often held the
discounted medical bills were the reasonable medical expenses, as a matter of law, and they
excluded evidence of the full, undiscounted amounts.!” The Court explained that the holding in
West was only applicable to the reasonableness of medical expenses for HLA purposes.'® It
reasoned the “application of the West holding to personal injury cases would transform what would
be a factual finding on damages into a legal holding by the court.”'"

While the Court was unwilling to apply the ‘reasonable charges’ standard established in
West to all personal injury litigation, it addressed the significant changes that have occurred over
the past century, including the variety of collateral benefits now potentially available to plaintiffs,
as well as the increasing complexity of pricing, payment, and reimbursement systems for
healthcare providers.'”® The Court acknowledged that the growth of managed care organizations
has “distorted pricing for health care services.”'?! The Court also noted that the increased
complexity of health care has resulted in a “widening of the gap between a medical provider’s
standard rate charged to uninsured patients and the amounts accepted from insurance or social
legislation benefits.”!?

The Court observed the challenges faced by courts in comprehending healthcare systems
and ensuring fair damage awards for both plaintiffs and defendants.'? It conceded that the full,
undiscounted rate may not accurately represent the reasonable value of medical expenses, and it
acknowledged concerns that recovery of the negotiated rate differential — “[t]he difference between
the full bill and the discounted amount” — could be characterized as a form of punitive action
against the defendant.'?*

The Court examined and evaluated the three main approaches jurisdictions have taken in
applying the collateral source rule to personal injury suits: (1) actual amount paid, (2) benefit of
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123 Id. at 452-53.
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the bargain, and (3) reasonable value.'* It noted that courts following the “actual amount paid”
approach generally seek to avoid a windfall at the expense of the defendant.'?® The Court conceded,
“Iw]e do not pretend to fully understand medical economics or the pricing of medical services in
today's environment.”'?” However, it remarked that equating the value of medical services to the
amount a medical provider accepts from a private insurance company could potentially be
misleading. Furthermore, it observed that awards could differ significantly depending on the
collateral source involved.'?®

While acknowledging the shortcomings of the collateral source rule, the Court nevertheless
concluded it had not been presented with a better alternative. It emphasized that any decision to
deviate from the long-established rule would require a firm conviction that justice necessitated a
different approach.'? Accordingly, the Court declined to overturn existing law that mandates the
application of the collateral source rule in personal injury cases.

B. Tennessee’s Abrogation of the Collateral Source Rule

As previously stated, Tennessee has abrogated the common law collateral source rule in
two distinct areas: health care liability actions and worker’s compensation cases.

Tenn. Code Ann. § 29-26-119 explicitly abrogates the common law collateral source rule
in all health care liability actions. As a result, a plaintiff’s past economic damages are limited to
the following:

The amounts the claimant’s providers have accepted or will accept as full payment for
reasonable and necessary medical care, rehabilitation services, or custodial care, whether
pursuant to: (A) An agreement with an insurance company or third-party payor; (B) The
authorized reimbursement rates for a government health insurance program in which the
claimant and the provider participate; or (C) Any charity, discount program, write-off, gift,
or other reason by the provider.'?

The Tennessee Workers’ Compensation Panel has established the collateral source rule is
not applicable in worker’s compensation cases.'*! In reaching this decision, the Panel noted that a
distinct statutory framework already exists for worker’s compensation and applying the collateral
source rule would conflict with this established legislation.'*

125 Id. at 454.

126 Id. at 454-55.

1271d. at 461.

128 Id. at 461-62.

12914 at 465.

130 Tenn. Code Ann. § 29-26-119(d)(2).
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16



VI. MODERN BILLING PRACTICES

Since the inception of the collateral source rule over 150 years ago, the financial landscape
of the healthcare industry has undergone major transformation.'> Advancements in medical
procedures, medical management, and healthcare insurance have resulted in considerable changes
to billing practices.'** The costs of medical services are now predominantly influenced by insurers,
employers, and governmental bodies.**Traditionally, most healthcare providers determined the
charges for their services; however, this is no longer the case. Furthermore, providers rarely secure
the total charges billed.'¢

Understanding the actual cost of medical charges has become increasingly challenging due
to the numerous reductions applied through various “reimbursement methodologies, schedules,
computer programs, agreements, audits, regulations, adjustments, and pre-determined
reimbursement rates.”’*” Medical reimbursement involves intricate coding and agreements
between HMOs, insurance companies, and healthcare providers.'*® Evidence of these changes and
increasing complexities is illustrated by the academic programs that have been developed which
focus on the intricacies of “medical charges, medical economics, and healthcare management.”!®

It is common for hospitals and healthcare providers to accept as complete payment
discounted rates that differ from their standard “chargemaster rates,” which are the rates set by
healthcare facilities for their goods and services. '* This is primarily due to competition among
insurance companies as well as government regulations impacting reimbursement amounts.'#!
Chargemaster rates are often substantially inflated, sometimes reaching up to ten times the actual
payment hospitals accept from insurance companies as full settlement. '#> Chargemaster rates are
often insignificant to patients as they are rarely responsible for these amounts. ¥ Remaining
balances are essentially written off and are usually accounted for as contractual allowances or are
simply adjusted after payment has been processed.'*

The inflation of chargemaster rates has become so widespread even hospital administrators
generally consider the rates starting points for negotiations with insurers to determine agreed-upon
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fees.'* They are set unilaterally by hospitals with the understanding they will be discounted after
negotiations.'* Over time, courts in many jurisdictions have come to recognize the inflated and
sometimes arbitrary nature of these rates.'’

The Center for Medicare and Medicaid Services annually publishes the Medicare Inpatient
Hospitals dataset which promotes increased transparency surrounding chargemaster rates. The
dataset includes comprehensive information regarding services and procedures provided to
Medicare beneficiaries across more than 3,000 U.S. hospitals.'4

Below is a table containing data compiled in 2023 from Tennessee hospitals. The table
depicts the medical services category, the average charge for each category, the average amount
paid, and the percentage of the average charge accepted as payment in full.'* As the data reveals,
the amounts accepted as payment in full constitute a relatively small portion of the total amount
charged.

. . Average Average % of Avg. Charge
Medical Services Category Charse Amount Paid  Paid
Heart transplant or implant of o
heart assist system with MCC $1,409,212.68 $258,504.65 18.34%
Lung transplant $1,195,083.67 $207,796.61 17.39%
Spinal procedures with MCC $249,725.91 $53,389.42 21.38%
Dental and oral diseases with 0
MCC $76,985.65 $16,950.92 22.02%
Simple pneumonia and pleurisy o
with MCC $46,595.79 $10,053.31 21.58%
Bronchitis and asthma with o
CC/MCC $33,458.42 $7,558.32 22.59%
Coronary Bypass with PTCA 0
with MCC $382,054.61 $62,953.13 16.48%
Inguinal and femoral hernia 0
procedures with MCC $100,670.42 $16,542.27 16.43%
Appendix procedures with CC $63,011.71 $10,543.65 16.73%
Major hip and knee joint $125,346.23 $25,803.29 | 20.59%
replacement
Foot procedures with MCC $92,112.27 $18,665.73 20.26%

145 Michael K. Beard & Dylan H. Marsh, Arbitrary Healthcare Pricing & the Misuse of Hosp. Lien Statutes by
Healthcare Providers, 38 Am. J. Trial Advoc. 255, 256 (2014).
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Based “Billed Charges” Are Relevant to Determining the Reasonable Value of Med. Care, 95 Tul. L. Rev. 937, 942
(2021).

147 Michael K. Beard & Dylan H. Marsh, Arbitrary Healthcare Pricing & the Misuse of Hosp. Lien Statutes by
Healthcare Providers, 38 Am. J. Trial Advoc. 255, 256 (2014).
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service/data (last visited September 27, 2025).

149 17

18



Breast biopsy, local excision and | ¢ 3 594 4 $22,737.00 17.36%
other breast procedures with

CCc/MCC

Kidney transplant $324,877.85 $33,610.94 10.35%
ﬁ?g” bladder procedures with | ¢, ¢} 309 79 $38,737.54 | 24.01%
Urinary stones with MCC $43,473.43 $11,647.31 26.79%
Wound debridements for o
injuries with MCC $225,705.54 $42,386.63 18.78%
Fracture, sprain, strain and

dislocation except femur, hip, $53,963.75 $11,761.23 21.79%
pelvis and thigh with MCC

150

As previously stated, substantiating medical expenses in personal injury cases generally
requires reliable expert testimony from treating physicians.'! In the past, this testimony alone has
sufficed to prove reasonableness.’”> However, the increased intricacies of medical billing and
reimbursement have led to situations where treating physicians are unaware of the reasonableness
of their own billed or paid charges.'s* Even highly competent doctors commonly acknowledge they
lack an understanding of the intricate “legal, economic, technical, and business complexities of
medical bill coding and payment.”'>* The changing financial landscape of the healthcare industry
and the resulting disparity between the amounts charged and the amounts paid has cast serious
doubt on what constitutes reasonable charges, particularly “in the absence of any realistic
possibility that the injured party will be asked to pay the difference.”!

VII. CONCLUSION

“[T]he law must change ‘when necessary to serve the needs of the people. %
‘Where the reason fails, the rule should not apply.” ">’

There have been significant changes to medical billing practices since the collateral source
rule was adopted into American common law over 150 years ago.'*® The reality is the undiscounted
amounts of medical bills no longer represent “reasonable” charges. As Justice Riley precisely

130 Chart created by the author with data from the Centers for Medicare & Medicaid Services, Medicare Inpatient
Hospitals-by Geography and Service, https://data.cms.gov/provider-summary-by-type-of-service/medicare-inpatient-
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articulated, the initial billed amounts are largely fictional and do not reflect the actual liability of
the injured party.'>

The purpose of compensatory damages is to make the plaintiff whole.!'®> When a
compensatory damage award exceeds the plaintiff’s actual financial loss, the plaintiff receives a
“windfall,”'*" which ultimately overcompensates the plaintiff. When a windfall occurs at the
expense of a local government, it threatens the governmental entity’s financial stability and
jeopardizes the funds necessary to operate efficiently and to provide essential services.

Local governments have experienced increased economic pressure since the enactment of
the Governmental Tort Liability Act in 1973. For example, cities and counties have seen a
substantial rise in the costs of providing public safety services. As illustrated above, the five most
populated cities in Tennessee — Nashville, Memphis, Knoxville, Chattanooga and Clarksville —
have experienced significant increases in public safety expenditures, specifically police and fire
services, ranging from 10.02% to 66.84%, in just five years. Furthermore, local governments have
faced heightened financial vulnerability due to substantial increases in tort liability limits under
the Governmental Tort Liability Act over the past fifty years. House Bill 4 indicates further
increases may be on the horizon.

The increasing disparity between the rates charged for medical services and the amounts
accepted as payment in full is alarming.'®* Allowing a plaintiff to present undiscounted bills as
proof of damages when providers often, if not always, accept significantly lesser amounts, results
in a windfall for the plaintiff and adversely affects and ultimately punishes defendants, including
local governments.

The collateral rule stipulates that compensation received from sources other than the
responsible party, the “tortfeasor,” does not reduce the recovery from the defendant.!®3 It is based
upon the fundamental principle that a wrongdoer should be held accountable for the harm he
causes.'* However, local governments are not your average tortfeasors. They face distinct
challenges and require unique protection to operate efficiently and maintain financial stability as
noted below.

It becomes clear that in modern times, the reasoning and rationale for holding
political subdivisions immune in tort is the fervent concern that without caps, limits,
and immunity for most tort claims, political subdivisions would suffer from large
judgments which would debilitate their abilities to provide services to their
citizens.'®
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Taxes are raised for certain specific governmental purposes; and if they could be
diverted to the payment of damage claims, the more important work of government,
which every municipality must perform regardless of its other relations, would be
seriously impaired if not totally destroyed.'®®

Our legislature and judiciary have illustrated public policy necessitates exceptions to the
collateral source rule. Justice and public policy demand another. To safeguard the financial stability
of local governments, we need to enact legislation that protects governmental entities from
overcompensating plaintiffs. Ohio has charted the course through its Political Subdivision Tort
Liability Act. It is imperative that the Governmental Tort Liability Act stipulate that either (1)
collateral benefits shall be deducted from any award against local governmental entities and
insurers or other entities are prohibited from pursuing subrogation for insurance benefits, or (2)
damages awards against a political subdivision are limited to the amounts providers have accepted
or will accept as payment in full.

16 Thomas v. Broadlands Cmty. Consol. Sch. Dist. No. 201, 109 N.E.2d 636, 639 (Ill. App. Ct. 1952), disapproved of
by Molitor v. Kaneland Cmty. Unit Dist. No. 302, 163 N.E.2d 89 (I1l. 1959) (quoting 18 McQuillin, supra, Sec. 53.24).
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