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I.  INTRODUCTION 

Almost 250 years ago, James Madison proclaimed that the happiness and welfare of 

people should be dependent on a balance of power between the states and national government.  

Madison wrote that “the powers delegated by the Constitution to the federal government are few 

and defined.  Those which are to remain in the State government are numerous and indefinite.”1 

Today, many state constitutions contain rights and guarantees that are not found in the Federal 

Constitution.  As a result, state legislatures constantly enact laws affecting their constituents.  

However, only a few statutes are likely more controversial than recent tort reform legislation.  

The primary purpose of tort law in the United States is to provide relief to an injured 

party by proving the liability of the parties responsible for the harm.  In the majority of tort cases, 

the court will award economic damages that intend to make the plaintiff “whole” again.  

Compensatory damages are a type of economic damages that are easily quantifiable based on the 

losses the plaintiff has sustained.  Economic damages may include past and future medical 

expenses, past and future lost wages, property damage, out-of-pocket expenses, and lost earning 

capacity.  Economic damages are readily, easily, and objectively quantifiable.  Non-economic 

damages, however, are subjective, non-monetary losses.  Non-economic damages do not 

automatically have a set value and are subjectively left up to a judge or jury to decide.  Non-

economic injuries include permanent disability, mutilation, loss of enjoyment of activities, 

emotional anguish, humiliation, reputational damage, and other types of suffering and pain.  

Over the past few decades, most state courts, including Tennessee, have held non-economic 

                                                 
1 The Federalist No. 45, at 313 (James Madison) (Jacob E. Cooke ed., 1961).  
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damage caps are constitutional.  On the contrary, a minority of state high courts hold that 

statutory limitations on non-economic damages are arbitrary and unconstitutional.   

State legislatures have enacted these limitations because of concern about the rising cost 

of liability insurance.  In theory, restricting the rights of plaintiffs to recover for their injuries 

would reduce the number of frivolous lawsuits.  Also, insurance companies would be able to 

decrease the amount paid out in settlements and jury verdicts.  By doing this, legislatures 

believed that insurance companies would lower premiums, resulting in more affordable 

healthcare for the general public.  As states began implementing these new policies, plaintiffs 

who have not been adequately compensated, brought suit challenging the statutes.   

The most prominent arguments courts hear are based on the states’ constitutional 

provisions regarding trial by jury, separation of powers, equal protection, and the open courts 

doctrine.  Even if the caps are constitutional, rarely do they have any connection in reducing 

frivolous claims or liability insurance premiums.  However, the caps still preclude the most 

catastrophic victims from receiving full compensation for their injuries.   

II. ARGUMENTS OPPOSING NON-ECONOMIC DAMAGE LIMITS 

A. The Fundamental Right to Trial by Jury 

The most predominant reason why state high courts strike down non-economic damage 

caps is because it violates a plaintiff’s right to trial by jury.  Out of the eight states that have 

found statutory caps on non-economic damages unconstitutional, four of them hold that they 

violate the right to trial by jury.  The Seventh Amendment of the United States Constitution 

provides for the right to a civil jury trial.2  Although the Seventh Amendment has never been 

                                                 
2 The Seventh Amendment provides that “in Suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be 
otherwise re-examined in any Court of the United States, than according to the rules of common law.”  
U.S. Const. amend. VII. 
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applied to the states through the Due Process Clause of the Fourteenth Amendment, forty-eight 

state constitutions provide for the right to a civil jury trial.  For example, courts in Alabama, 

Georgia, Oregon, South Dakota, and Washington hold that cap statutes strip a jury of its power 

to decide facts and determine damages, thereby denying a plaintiff’s right to a jury trial.3  

The jury’s sole function is to examine all of the findings of fact presented and then 

determine the actual amount of damages that the plaintiff shall receive.  The jury is presumed to 

have no recollection of statutory caps when awarding these damages.  As soon as the jury reveals 

the dollar amount figure, the trial court can put a limitation on their award.  When courts are 

required to reduce a non-economic damage award determined by the jury that exceeds the 

statutory limit, it clearly nullifies the jury’s findings of fact regarding damages and thereby 

undermines the jury’s basic function.4  Since legislation caps non-economic damages, a plaintiff 

cannot receive the constitutional benefit of a jury trial because it is already arbitrarily capped.  If 

courts support this argument, they have to distinguish statutory caps from the accepted practice 

of judicial remittitur.  A judicial remittitur is the procedure by which a trial judge gives a plaintiff 

who has received an excessively favorable jury verdict the option of accepting a specified 

reduction in the jury verdict or submitting to a new trial.  This order most often occurs after a 

losing defendant moves for a new trial on the ground that the damages awarded by the jury were 

excessive.  Unlike damages caps, which are automatically triggered when a damages award 

exceeds the threshold amount, judicial remittitur is a carefully circumscribed power.5  

                                                 
3 See, e.g., Moore v. Mobile Infirmary Ass’n, 592 So.2d 156 (Ala. 1991); Atlanta Oculoplastic Surgery v. 
Nestlehutt et al., 691 S.E.2d 218 (Ga. 2010); Lakin v. Senco Products, Inc., 987 P.2d 463 (Ore. 1999); 
Knowles ex rel. Knowles v. U.S., 544 N.W.2d 183 (S.D. 1996); Sofie v. Fibreboard Corp., 771 P.2d 711 
(Wa. 1989). 
4 See Lakin v. Senco Products, Inc., 987 P.2d 463, 473 (Ore. 1999) (“to the extent that the jury’s award 
exceeds the statutory cap, the statute prevents the jury’s award from having its full and intended effect”). 
5 See Atlanta Oculoplastic Surgery v. Nestlehutt et al., 691 S.E.2d 218, 224 (Ga. 2010) 
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Dissatisfied plaintiffs commonly argue that a remittitur affecting the outcome of the damage 

award invades the sole purpose of having civil jury trials and therefore, violates the Seventh 

Amendment of U.S. Constitution.  

In reviewing the constitutionality of a statute, the necessary question that most courts 

consider is “whether the function of the jury has been impaired.”6  One of the earliest times a 

court had to address this issue occurred in 1989, when the Washington Supreme Court had to 

determine what the definition of “inviolate” meant in regards to its constitution.7  The court 

concluded that the right to remain inviolate must not diminish over time and must be protected 

from all assaults to its essential guarantees, including the jury to determine the amounts of 

damages in a civil case.8  Following the same reasoning in 1991, the Supreme Court of Alabama 

held that a non-economic damage cap under the Alabama Medical Liability Act of 1987 was a 

violation of the provision, “the right of trial by jury shall remain inviolate, ” 9 guaranteed in 

Alabama’s constitution.  The court concluded that the jury’s role since the Alabama constitution 

was adopted has been to assess the amount of damages.  Therefore, a statutory limitation would 

impair the jury’s role and “the right would no longer be inviolate.”10  Similarly in 2010, the 

Georgia Supreme Court struck down a statute11 for violating the right to trial by jury, guaranteed 

by its constitution.12  The court declared that “requiring a court to reduce a non-economic 

                                                 
6 Moore v. Mobile Infirmary Ass’n, 592 So.2d 156, 163 (Ala. 1991). 
7 Sofie v. Fibreboard Corp., 771 P.2d 711 (Wa. 1989).   
8 Id. at 722.   
9 Id. at 159, quoting Al. const. of 1901, art. I, § 11. 
10 Id. at 164. 
11 Ga. Code Ann. § 51-13-1 (2005).   
12 Atlanta Oculoplastic Surgery, P.C. v. Nestlehutt et al., 691 S.E.2d 218 (Ga. 2010). 
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damages award determined by a jury that exceeds the statutory limit clearly nullifies the jury’s 

findings of fact and thereby undermines the jury’s basic function.”13 

A more recent example occurred in 2012, when the Missouri Supreme Court removed a 

$350,000 limit on non-economic medical malpractice damages.14  The plaintiff sought treatment 

regarding complications with her pregnancy.  A misdiagnosis ultimately led to her baby being 

born with catastrophic brain injuries and permanent disabilities.  At trial, the jury awarded her 

$1.45 million in non-economic damages.  After the trial, the trial court judge reduced the amount 

to the statutory limit of $350,000, consistent with state law.  In her appeal, the plaintiff asserted 

that the $350,000 cap on non-economic damages violated the right to trial by jury that is 

guaranteed in the Missouri Constitution.15  Upon review, the Missouri Supreme Court declared:  

“While this court always is hesitant to overturn precedent, it nonetheless has followed its 

obligation to do so where necessary to protect the constitutional rights of Missouri’s citizens.”16  

The Court went on to hold that the legislative damage limitation “violated the common law right 

to trial by jury and infringed on the constitutional guarantee, turning what was right into a mere 

privilege.”17  Thus, statutory caps on damages were not permissible in the Missouri Constitution 

in 1820, and therefore, remained just as impermissible in 2012.  However, the Watts18 decision 

did not deter Missouri lawmakers; in 2015 they passed another statute placing another limitation 

on non-economic damages a plaintiff can recover.  The 2015 legislation avoided the issue of 

common law rights and set the cap for non-economic damages at $400,000 for most medical 

                                                 
13 Id. at 223.   
14 Watts v. Lester E. Cox Medical Centers, 376 S.W.3d 633 (Mo. 2012). 
15 Mo. Const. art. I, § 22(a).  
16 Watts v. Lester E. Cox Medical Centers, 376 S.W.3d 633, 644 (Mo. 2012). 
17 Id. at 646.  
18 376 S.W.3d 633 (Mo. 2012). 
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malpractice personal injury cases.  A higher cap of $700,000 is available for catastrophic and 

wrongful death cases.  As of now, the Missouri Supreme Court has yet to review a case 

regarding the constitutionality of the newly enacted statute limiting non-economic damage 

awards in medical malpractice cases.   

A trial by jury has long been recognized as a fundamental right in our nation’s history.  

Thomas Jefferson said that “I consider trial by jury as the only anchor yet imagined by man, by 

which a government can be held to the principles of its constitution.”19  Courts striking down 

statutory limitations on non-economic damages conclude the right to jury trial should be 

protected and not diminish over time.   

B. The Separation of Powers 

In addition to violating a plaintiff’s right to jury trial, another argument against statutory 

caps is that they violate the separation of powers clause in state constitutions.  Separation of 

powers refers to the division of government responsibilities into three distinct branches to limit 

any one branch from exercising the functions of the other branch.  For example, the U.S. 

Constitution created the legislative, executive, and judicial branch of the federal government.  

All state governments are modeled similarly to the federal system.   

Under the Tenth Amendment of the U.S. Constitution, all powers not granted to the 

federal government are reserved for the states and the people.  Therefore, individual states can 

create their own legislation to fill in the gaps federal law does not cover.  State legislatures are 

responsible for enacting the laws of their state.  The executive branch is responsible for 

implementing and administering the public policy enacted by the legislative branch.  The head of 

each state level executive branch is the governor, who signs state bills passed by the legislature 

                                                 
19 Letter from Thomas Jefferson to Thomas Paine (July 11, 1789), reprinted in 15 The Papers of Thomas 
Jefferson (Boyd Ed.1958) 269. 
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into law.  The judicial branch is usually led by the state supreme court, which interprets the 

constitution and laws of their state and applies their interpretation to issues brought before them.  

Each branch has the ability to respond to the actions of the other branches through a system of 

checks and balances.  Even though state constitutions create a protection from one branch 

infringing on the powers of the other branches, it occasionally still occurs.  In regards to 

legislative tort reform and limitations on non-economic damages, plaintiffs frequently argue that 

the legislative branch undermines the judiciary branch’s authority to perform the same task 

through remittitur.   

An issue arose in 1997 when the Illinois Supreme Court addressed legislative tort reform 

limiting damages for non-economic injuries at $500,000 for the first time.20  In Best v. Taylor,21 

the plaintiffs challenged the limit on non-economic damages because it violated the 

constitutional separation of powers doctrine “by invading the province of the judiciary and 

imposing a one-size-fits-all legislative remittur.”22  The plaintiffs also argued that the non-

economic damage cap violated the special legislation clause of the Illinois Constitution.  The 

Supreme Court of Illinois agreed with the plaintiffs, holding that the statutory cap “unduly 

encroaches upon the fundamentally judicial prerogative of determining whether a jury’s 

assessment of damages is excessive within the meaning of the law.”23  Furthermore, the Court 

went on to note that the “statutory scheme unduly expands the remittitur doctrine.”24  It 

concluded that the legislative tort reform “invaded the power of the judiciary to limit excessive 

                                                 
20 See Best v. Taylor Machine Works, 689 N.E.2d 1057 (Ill. 1997). 
21 Id.  
22 Id. at 1078. 
23 Id. at 1080. 
24 Id. 
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awards of damages and violated the separation of powers clause of the Illinois Constitution.”25  

The legislature may limit certain types of damages, such as damages recoverable in statutory 

causes of action, but legislative remittitur undercuts the power and obligation of the judiciary to 

reduce excessive jury verdicts.26   

Although the Illinois Supreme Court held that capping non-economic damages in 

personal injury cases was unconstitutional, the court’s holding still did not discourage Illinois 

lawmakers from imposing a non-economic damage cap on medical malpractice claims.  In 2005, 

the Illinois General Assembly capped non-economic damages in medical malpractice actions at 

$500,000 for physicians and $1,000,000 for hospitals.  Although the Illinois Supreme Court 

upheld Best27 and declared damage caps unconstitutional on the grounds that a limitation on non-

economic damages violated the separation of powers clause in their constitution,28  this time 

defendants argued that the legislation capping non-economic damages in medical malpractice 

suits was narrowly tailored to address the on-going healthcare crisis and therefore, did not violate 

the separation of powers principle.  The Supreme Court of Illinois rejected this argument, stating 

that the new law should not be “justified simply because it was part of a massive Act formulated 

in response to the healthcare crisis even when it imposes burdens on parties other than 

plaintiffs.”29  The dissent argued that the majority failed to recognize the legislature’s power to 

enact and change laws based on certain policies.30   

                                                 
25 Id. at 1081. 
26 Id.  
27 Id. 
28 Lebron v. Gottlieb Memorial Hospital, 930 N.E.2d 895 (Ill. 2010). 
29 Id. at 909.  
30 Id. at 930.  
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On April 23, 2019, the Oklahoma Supreme Court struck down a statute31 limiting a 

plaintiff’s recovery of non-economic damages to $350,000 as unconstitutional.32  The plaintiff, 

who was an oilfield services worker, had his left arm amputated following an accident.  The jury 

awarded him and his wife $6,000,000 in non-economic damages, but was reduced to $750,000 or 

$350,000 per person in accordance with the statute.  On appeal, the plaintiff argued that the 

statute was a special law prohibited by Oklahoma’s constitution.33  The Supreme Court of 

Oklahoma ruled that the statute was an unconstitutional special law that treats people who 

survive injuries differently than those who do not.  In the divided opinion, the majority held that 

“forbidding limits on recovery for injuries resulting in death, the people have left it to juries to 

determine the amount of compensation for pain and suffering in such cases, and no good reason 

exists for the legislature to provide a different rule for the same detriment simply because the 

victim survives the harm-causing event.”34  The dissent argued that the legislature’s cap on 

damages was part of its constitutional function and the state’s legislative branch has broader 

powers to enact laws, including a limit on the amount recoverable in a personal injury lawsuit.   

Thus far, Illinois and Oklahoma are the only jurisdictions to hold that a cap on non-

economic damages violates the separation of powers clause in their constitutions in both personal 

injury and medical malpractice lawsuits.  Based on cases in other states, as long as the legislative 

branch does not overstep the powers of the judicial branch, the separation of powers argument 

                                                 
31 Okla. Stat. tit. 23 § 61.2 (2011).   
32 Beason v. I.E. Miller Services, Inc., 2019 WL 1772328 (Okla. April 23, 2019).  
33 See Okla. Const. art. V, § 46 (“providing that the Legislature shall not pass special laws affecting 
certain subjects”). 
34 Beason v, I.E. Miller Services, Inc., 2019 WL 1772328, ¶ 10 (Okla. April 23, 2019).   
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will seldom prevail.35  Of course, as policy reforms around the country continue to impact 

citizens’ rights, more state courts could begin accepting the separation of powers argument.   

C. Equal Protection of the Laws 

Another argument raised by plaintiffs challenging the constitutionality of non-economic 

damage caps has been that they violate the state’s constitutional guarantee of equal protection.  

These plaintiffs argue that the damage limitations create two different distinct classifications by 

singling out victims who can be fully compensated under the cap and those victims who cannot 

be adequately compensated because of the cap.  Placing a cap on non-economic damages 

discriminates against the plaintiffs who suffer from the most significant injuries. 

When a court analyzes an equal protection issue, it must first determine the level of 

scrutiny to use.  If a court finds that a severely injured plaintiff is in a suspect class or has a 

fundamental right to be fully compensated, it will apply the highest level of scrutiny to the 

damages cap statute.  Very few courts use the strict scrutiny test when analyzing a damage 

limitation.  Because being fully compensated for a personal injury or medical malpractice suit is 

not a fundamental right, most courts analyze cap statutes under the rational basis test.  When 

applying the rational basis standard, courts will defer to the legislature’s determination that the 

classification created by the cap statute is rationally related to achieving a legitimate state 

objective.  States argue that their main objective for limiting damages a plaintiff can recover is to 

maintain a lower cost of insurance premiums for their citizens.  However, only a few 

jurisdictions hold that caps on non-economic damages violate their states’ constitutions.   

In 1991, the Supreme Court of New Hampshire held that a statute limiting non-economic 

damages to $875,000 in all personal injury actions violated the state’s equal protection clause 

                                                 
35 See, e.g., Evans v. State, 56 P.3d 1046, 1055-56 (Alaska 2002); Zdrojewski v. Murphy, 657 N.W.2d 
721, 739 (Mich. 2002); Estate of Verba v. Ghaphery, 552 S.E.2d 406, 411 (W. Va. 2001).   
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and was, therefore, unconstitutional.36  The defendants argued that the cap applied to “all victims 

of all personal injuries and the limit of $875,000 would burden the rights of very few tort 

claimants.”37  The Supreme Court of New Hampshire found that the “right to recover for 

personal injuries was an important substantial right and those rights were subject to the most 

rigorous scrutiny under the rational basis test.”38  The Court held the statute failed their version 

of the rational basis test for two reasons: “First, paid-out damage awards constitute only a small 

part of total insurance premium costs.  Second, and of primary importance, few individuals 

suffer non-economic damages in excess of $250,000, and even fewer individuals suffer non-

economic damages in excess of $875,000.”39  Moreover, the Court failed to understand how the 

cap statute would reduce insurance rates when only a very few individuals suffered non-

economic damages in excess of the cap.  Therefore, the court held that the New Hampshire 

statute violated the constitution’s equal protection clause. 

  Most recently in 2017, the Supreme Court of Florida held that statutory caps on personal 

injury non-economic damages in medical negligence actions violated Florida’s constitution’s 

equal protection clause.40  According to the legislature, the statute on non-economic damages 

was enacted because medical malpractice liability insurance premiums were on the rise and 

physicians would leave Florida, retire early from practicing medicine, or refuse to perform high 

risk procedures.  All of these factors limited the availability of healthcare and created a crisis.  In 

order to counteract the trend, Florida set a limit on non-economic damages a claimant could be 

awarded in a medical malpractice suit at $500,000.  By enacting the cap statute, the legislature 

                                                 
36 See Brannigan v. Usitalo, 587 A.2d 1232 (N.H. 1991).  
37 Id. at 1236. 
38 Id. at 1234. 
39 Id. at 1235. 
40 North Broward Hosp. Dist. v. Kalitan, 219 So.3d 49 (Fl. 2017). 
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hoped medical malpractice insurance premiums would decrease and physicians would want to 

begin practicing medicine in Florida again.  However, the Supreme Court of Florida declared 

that the statute arbitrarily infringed upon the constitutional guarantee of equal protection under 

the laws because there is a lack of evidence supporting the correlation between non-economic 

damage caps and reduced medical malpractice premiums.” 41 The Court further concluded that 

the caps on non-economic damages “arbitrarily reduce damage awards for plaintiffs who suffer 

the most drastic injuries.”42 

As the above discussion illustrates, courts generally hold that the rational basis standard 

should be used when analyzing limits on a plaintiff’s recovery of damages.  There are only a few 

jurisdictions that strike down statutes using the rational basis test because most legislatures could 

reasonably provide a legitimate state interest.  That state interest is usually keeping healthcare 

affordable by lowering the costs of liability insurance.   

D. The Right to be Heard in Open Court 

 Although most courts invalidate damage cap statutes based on right to a trial by jury, 

separation of powers, or equal protection, a few courts have elected to examine the state 

constitution’s open courts provision.  Forty state constitutions contain provisions that guarantee 

an injured party a right to a remedy through open access to the courts.  Even though an open 

court provision does not guarantee that a claimant will win his lawsuit, it still provides them an 

opportunity for a day in court.  The rationale for this argument is that statutory caps on non-

economic damages do not give plaintiffs a sufficient remedy by the due course of law and should 

                                                 
41 Id. at 59. 
42 Id.  
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be unconstitutional.  However, only two state courts hold that statutes capping damages violate 

the open courts and right to remedy constitutional protections.  

 The Texas Supreme Court in 1988 held that a statutory cap on medical malpractice 

damages was unconstitutional, as it violated the open courts doctrine in the state’s constitution.43   

The Court was concerned that the “legislature failed to provide the plaintiff any adequate 

substitute to obtain redress for his injuries.”44  Here, the Court emphasized how individual rights 

guaranteed in the constitution should not be outweighed by governmental power:  “By enforcing 

our constitution, we provide Texans with their full individual rights.”45 

In addition to Texas, a South Dakota statute46 capping medical malpractice damages at 

$1,000,000 was challenged in 1996.47  The plaintiffs contended that the statute violated the open 

court and a remedy for injury provisions guaranteed by the South Dakota Constitution.  The 

Supreme Court of South Dakota held that the “legislature has a right to limit remedies as long as 

the restrictions do not violate the constitution, but they cannot destroy these rights altogether.”48  

The court declared that the statute destroyed the plaintiffs’ rights to a remedy and thus, violated 

it’s open courts provision in the state’s constitution.     

However, the majority of jurisdictions hold that caps on non-economic damages do not 

limit the amount a plaintiff can be compensated.  Therefore, the limitations do not violate the 

open courts and right to a remedy provisions in the states’ constitution.  The Supreme Court of 

Utah disregarded Texas and South Dakota’s rulings by upholding the statutory limitation on 

                                                 
43 Lucas v. United States, 757S.W.2d 687, 690 (Tex. 1988). 
44 Id. at 690. 
45 Id. at 692. 
46 See S.D. Codified Laws § 21-3-11 (1986). 
47 Knowles ex. rel. Knowles v. United States, 544 N.W. 2d 183 (S.D. 1996). 
48 Id. at 189. 
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damages.49  The Utah Supreme Court held the plaintiff’s “cause had been allowed and ruled 

upon by the courts, and his remedy has been diminished, but not eliminated.”50  The Utah court 

determined even though the plaintiff thought his remedy was inadequate, the open courts 

doctrine was not violated.  In conclusion, legislation capping damages may be arbitrary, but it 

very rarely offends an open courts or right to a remedy provision in a state constitution.   

III. ARGUMENTS FOR THE CONSTITUTIONALITY OF CAP STATUTES 

Over the past few decades, most state legislatures have adopted some sort of tort reform 

limiting the amount of damages a plaintiff can recover for an injury based on negligence.  A 

majority of jurisdictions have issued opinions on tort reform legislation, with some states 

declaring them unconstitutional for the aforementioned reasons.  Despite hearing many of the 

same arguments as courts that hold the caps unconstitutional, the vast majority of states affirm 

cap statutes because they do not infringe on the constitutionally protected rights of individuals.   

A. No Violation of Right to Trial by Jury 

 The most predominant reasoning for upholding these statutes is that they do not violate a 

plaintiff’s right to a trial by jury.  In these states, courts have held that the findings of fact and 

damages award are still determined by a jury.  However, if a jury awards greater damages than 

the cap allows in the statute, the judge can use her remittur power and lower the dollar amount 

figure.  Therefore, this process does not violate a plaintiff’s right to a jury trial.  The cap amounts 

in these jurisdictions all vary and range from $250,000 to $1,000,000.51  The damage cap statutes 

in these states have all made exceptions for cases that involve death or other serious injuries.   

                                                 
49 See Judd v. Drezga, 103 P.3d 135 (Utah 2004). 
50 Id. at 139. 
51 See, e.g., Idaho Code Ann. § 6-1603(1); K.S.A. § 60-19a02(1); Miss. Code Ann. § 11-1-65(3)(a); Oh. 
Rev. Code § 2315.18. 
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For example, the Supreme Court of Ohio held that its state constitution afforded a right to 

trial by jury in a civil trial and “any law that prevents the jury from completing this task or 

allows another entity to substitute its own findings of fact is unconstitutional.”52  However, as 

long as “the fact-finding process is not intruded upon and the resulting findings of fact are not 

ignored or replaced by another body’s findings, awards may be altered as a matter of law.”53   

In a 2012 medical malpractice case in Kansas, a jury found a doctor completely at fault and 

awarded the plaintiff $575,000 in non-economic damages.54  Kansas had a $250,000 statutory 

cap on non-economic damages, and the plaintiff argued that the “cap unconstitutionally 

supplants the jury’s role in assessing damages based on the evidence at trial with an arbitrary 

number picked by legislators.”55 The Supreme Court of Kansas dismissed this argument and held 

“it has long been recognized that the legislature may modify the common law in limited 

circumstances without violating the constitution.”56  However, the Kansas Supreme Court’s 

opinion clearly warned that the cap had to be increased to adjust for inflation by the legislature to 

remain constitutionally adequate in the future.57  In order to preserve the cap, the legislature 

introduced a bill in 2014 to gradually increase the cap on non-economic damages to $350,000 

over an eight-year span.58  Furthermore, the court is not allowed to instruct the jury on the non-

economic damages cap.59  Other state high courts use the same reasoning when plaintiffs argue 

that statutory caps imposed by legislation violate their right to trial by jury.  Oftentimes, the 

                                                 
52 Arbino v. Johnson & Johnson, 880 N.E.2d 420, 431 (Ohio 2007). 
53Id.  
54 Miller v. Johnson, 289 P.3d 1098 (Kan. 2012). 
55 Id. at 1109. 
56 Id.  
57 Id. at 1118. 
58 See K.S.A. § 60-19a02(1). 
59 See K.S.A. § 60-19a02(1)(d). 
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majority of state courts disagree on the extent legislatures may modify the common law right to 

trial by jury, especially when there is an adequate remedy for infringing on the right.   

B. No Suspect Class or Fundamental Right 

The majority of state courts uphold statutory limits on non-economic damages when a 

plaintiff argues that a constitutional guarantee of equal protection has been violated.  The main 

reasoning state legislatures began adopting tort reform statutes was to ensure the costs of 

insurance would not increase.  Theoretically, if the insurance companies did not have to pay 

injured tort victims high dollar jury verdicts or settlements, then the general public’s insurance 

premiums would stay affordable.  In theory, upholding the caps would lower liability insurance 

premiums and increase the number of providers in the state, providing the general public greater 

access to quality healthcare without the fear of being driven into bankruptcy.  However, the 

majority of severely injured plaintiffs often argue that the caps on non-economic damages denies 

them equal protection of the laws afforded to them in their state’s constitution.   

In most equal protection cases, the determinative factor in whether a non-economic cap is 

considered constitutional is the level of scrutiny the court applies.  In cases where state courts 

apply the rational basis test, the cap on non-economic damages prevails the majority of time.  In 

Scholz v. Metropolitan Pathologists, 60 the plaintiffs argued that the Colorado statute61 limiting 

their damages to $1,000,000 was a violation of their equal protection rights.   

The Supreme Court of Colorado found that the statute did not “infringe on a fundamental right, 

nor did it create a classification based on race, religion, national origin, or gender.”62  Since it did 

not infringe on a suspect class or fundamental right, the Court used the rational basis test.  Under 

                                                 
60 851 P.2d 901, 904 (Colo. 1993). 
61 See Colo. Rev. Stat. § 13-64-302 (1993).  
62 Id. at 906.  
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the rational basis test, “a statute will not be found to violate the equal protection guarantees so 

long as it is reasonable and bears a rational relationship to a legitimate state objective.”63  Even 

though the plaintiffs argued that the statute created several arbitrary classifications, the Colorado 

Supreme Court used the rational basis test and upheld the constitutionality of the statute.   

 Contrarily, if the courts apply the strict scrutiny analysis, the non-economic damages are 

usually unconstitutional.  Very few courts apply the strict scrutiny analysis to a damage cap 

statute.  In White v. State,64 the Montana Supreme Court relied on the strict scrutiny test to 

declare a statute65 prohibiting a tort victim to recover non-economic damages unconstitutional.  

The Court held that the statute “classified victims of negligence who sustained non-economic 

damages by whether they have been injured by a non-government tortfeasor or a government 

tortfeasor and totally denied recovery to the latter.”66  Because the legislature passed a statute 

denying Montana citizens a right to recovery from a governmental tortfeasor, it was 

unconstitutional.  However, this ruling was overturned a few years later.  In Meech v. Hillhaven 

West,67 the Supreme Court of Montana held that the “legislature may alter common law causes 

of action to promote a legitimate state interest.”68  This is a rare exception because very few 

states have constitutional provisions prohibiting the recovery altogether for a tort victim.   

A more recent example of an equal protection analysis occurred on June 27, 2018, when the 

Wisconsin Supreme Court upheld a statute limiting how much injured patients could receive for 

non-economic medical malpractice damages.69  The Wisconsin statute capped non-economic 

                                                 
63 Id.  
64 661 P.2d 1272 (Mont. 1983), overruled by Meech v. Hillhaven West, Inc., 776 P.2d 488 (1989). 
65 See Mont. Code Ann. § 2-9-104 (1983). 
66 White v. State, 661 P.2d 1272, 1274 (1983). 
67 776 P.2d 488 (1989). 
68 Id. at 491 
69 Mayo v. Wisconsin Injured Patients and Families Compensation Fund, 914 N.W.2d 678 (Wis. 2018). 



 18 
 

damages in medical malpractice judgments at $750,000.70  The statute was challenged by a 

patient who lost all four of her limbs due to sepsis that was not detected by a Milwaukee 

hospital.  As a result of her injuries, she sued, alleging medical malpractice.  The jury awarded 

her $15,000,000 in non-economic damages.  After the verdict was issued, the defendants moved 

to reduce the damages to $750,000 as required by law.  The plaintiff also asked the court to 

declare that the statute was facially unconstitutional.  The trial court held the cap “was not 

facially unconstitutional, but it was unconstitutional as applied to the plaintiff on equal protection 

and due process grounds.”71  On appeal, the court of appeals affirmed the jury’s non-economic 

damage award but for different reasoning.  The court of appeals “concluded that the statutory cap 

on non-economic damages is unconstitutional on its face because it imposes an unfair and 

illogical burden only on catastrophically injured patients, thus denying them equal protection of 

the laws.”72  Upon review, the Supreme Court of Wisconsin acknowledged that because the “cap 

does not deny any fundamental right or implicate any suspect class, we apply rational basis 

review.”73  The Court noted that the plaintiff was “treated the same under the cap as any other 

persons for whom the jury has awarded non-economic damages in excess of $750,000.”74  

Further, the Wisconsin Supreme Court held that the statute capping non-economic damages at 

$750,000 was rationally related to a legitimate governmental interest and did not violate the 

plaintiff’s right to equal protection of the law. 

In conclusion, when tort victims challenge a statute limiting the recovery of non-

economic damages, courts rarely find them to be unconstitutional based on equal protection 

                                                 
70 Wis. Stat. § 893.55. 
71 Mayo v. Wisconsin Injured Patients and Families Compensation Fund, 914 N.W.2d 678, 688 (Wis. 
2018).  
72 Id.  
73 Id. at 691 (quoting State v. Smith, 780 N.W.2d 90 (Wis. 2010)). 
74 Id. at 696. 
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rights.  The determinative factor in whether a non-economic cap is considered constitutional is 

the level of scrutiny the court applies.  In cases where state courts apply the rational basis test, 

the cap on non-economic damages will prevail the majority of the time.  However, when the 

courts apply a heightened scrutiny analysis, the non-economic damage caps are usually 

unconstitutional.  

IV. TENNESSEE TORT REFORM – CAPS ON DAMAGES 

A. Background on Tennessee Law 

 Historically, Tennessee courts applied the common law rule of contributory negligence in 

civil cases, meaning a plaintiff could recover nothing if he or she were even 1% responsible for 

the underlying accident.  In 1992, the Tennessee Supreme Court abolished contributory 

negligence and adopted modified comparative fault,75 meaning any damages awarded to the 

plaintiff are reduced in proportion to his or her share of the liability for the accident.  In order for 

the plaintiff to receive damages, the trier of fact must determine the plaintiff is 49% or less at 

fault than the defendant’s portion of fault for the underlying accident.  Once the jury determines 

the percentage of fault, the plaintiff can recover the portion of damages not caused by his or her 

own negligence, as long as it is less than the defendant’s percentage of negligence.  “If the trial 

judge is not satisfied with the jury’s verdict, the judge must set aside the verdict and order a new 

trial.”76  However, if the “trial judge is only dissatisfied with the jury’s award of damages, the 

trial judge may suggest a remittitur” that the plaintiff can accept.77   

B. Current Tennessee Law  

                                                 
75 McIntyre v. Balentine, 833 S.W.2d 52 (Tenn. 1992). 
76 Jones v. Idles, 114 S.W.3d 911, 914-15 (Tenn. 2003).   
77 Turner v. Jordan, 957 S.W.3d 815, 824 (Tenn. 1997).   
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On June 16, 2011, Governor Bill Haslam signed the “Tennessee Civil Justice Act of 

2011” into law.  This bill made Tennessee one of twenty-nine other states to statutorily cap the 

maximum amount of non-economic damages available to plaintiffs in tort suits.  The reasoning 

behind Tennessee’s new legislation was to limit the possibility of high dollar jury verdicts and 

therefore encourage economic growth in the state.  Under Tennessee’s statute, non-economic 

damages in most civil actions are capped at $750,000 per claim and that limit also captures 

related claims made by the injured plaintiff’s family members.78  The cap increases to 

$1,000,000 for non-economic damages where the defendant’s negligence causes catastrophic 

injury, such as paralysis, amputation of multiple limbs, third degree burns over forty percent or 

more of the body as a whole or third degree burns up to forty percent or more of the face, and 

certain instances of wrongful death.79  In the event multiple defendants are found liable under the 

principle of comparative fault, the amount of all non-economic damages is apportioned among 

the defendants based upon the percentage of fault for each defendant, so long as the plaintiff’s 

comparative fault is not equal to or greater than 50%, in which case recovery for any damages is 

barred.80   

After the “Civil Justice Act of 2011” was enacted, the plaintiff in Gummo v. Ward81 

asked the “federal district court in Nashville to certify the trial by jury question under the state 

constitution to the Tennessee Supreme Court, which will decide the constitutionality of the 

statutory caps.”82  The Tennessee Supreme Court declined the certified question, holding that 

“statutory caps on non-economic damages will have no relevance to this case unless, and until, 

                                                 
78 Tenn. Code Ann. § 29-39-102(a)(2).  
79 Tenn. Code Ann. § 29-39-102(c)(d). 
80 Tenn. Code Ann. § 29-39-102(b).   
81 2013 WL 5446074 (M.D. Tenn. Sept. 30, 2013). 
82 David L. Hudson, “More States See Tort Limits Challenged as Unconstitutional,” ABA Journal (2013). 
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plaintiff obtains a verdict in excess of one or more of those caps.”83  Because the plaintiff had yet 

to receive any damage award, the Tennessee Supreme Court determined that the question was 

not yet ripe. 

On March 9, 2015, Judge W. Neil Thomas of the Circuit Court of Hamilton County ruled 

that the “Civil Justice Act of 2011” was unconstitutional.  In Clark v. Cain84, the plaintiffs 

sought non-economic damages in excess of the statutory cap85 and requested that the trial court 

declare the statutory cap unconstitutional.  In the case at issue, Judge Thomas declared the 

$750,000 cap violated the right to trial by jury guaranteed in the Tennessee Constitution.  

Because Judge Thomas noted that the right to trial by jury was a fundamental right, he further 

“reasoned that statutory caps could only survive constitutional muster if they asserted 

government interests, economic development, and passed the extremely high bar of strict 

scrutiny.”86  In the defendants’ appeal, the Supreme Court of Tennessee held that the case was 

not ripe because the plaintiff had not even obtained a verdict yet and therefore vacated the 

decision.  The Tennessee Supreme Court declared that the trial court acted prematurely.87 The 

decision to vacate the lower court’s ruling leaves open the question of whether the cap on non-

economic damages will in fact survive a constitutional challenge if and when the question is 

presented to the Supreme Court of Tennessee following a jury verdict that exceeds the statutory 

cap on non-economic damages.  

                                                 
83 Gummo v. Ward, 2013 WL 5446074, at *2 (M.D. Tenn. Sept. 30, 2013). 
84 Clark v. Cain, 479 S.W.3d 830 (Tenn. 2015) (affirming Gummo v. Ward, 2013 WL 5446074 (M.D. 
Tenn. Sept. 30, 2013)).  
85 See Tenn. Code Ann. § 29-39-102 (capping non-economic damages at $750,000 for each injured 
plaintiff and increasing to $1,00,000 for a catastrophic injury). 
86 Beau C. Creson, “The Roof Is On Fire: Trial Court Finds Tennessee Non-Economic Damages Cap 
Unconstitutional,” BIZLITNEWS BLOG (2015). 
87 Clark v. Cain, 479 S.W.3d 830, 832 (Tenn. 2015) 
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Despite the fact that certain cases were dismissed on ripeness, there were still issues 

looming on how juries should award damages in regards to the new tort reform caps, while also 

following the comparative fault standard.  On February 24, 2015, the Tennessee Court of 

Appeals heard oral arguments regarding this exact issue.88 The case involved a car accident 

where a husband and wife were seriously injured in the crash.  The wife died a few months later 

due to her injuries, and the husband was forced to move into an assisted living facility, where he 

later died from the injuries he sustained.  The couple’s children, acting as executors of their 

parents’ estates, later sued the driver that caused the accident.  A jury found for the plaintiffs and 

awarded them approximately $325,000 in economic damages and $1.05 million in non-economic 

damages.  The jury further determined that the husband was 15% at fault for the accident.  The 

trial court first reduced the non-economic damages from $1.05 million by 15% to $892,500, then 

applied the damages cap found in the statute to reduce the amount to $750,000.89  The 

defendants appealed this process, arguing that the cap should be applied first and then the 

$750,000 amount reduced by the 15% fault finding.  The Court of Appeals rejected this 

argument because it would “undermine the autonomy of the jury and its role in the trial.90  

Moreover, the court noted as a matter of Tennessee law a judge cannot inform the jurors about 

the cap, so the jury must make its determination as if the cap did not exist in the first place.  The 

Court of Appeals also analyzed other states that employed both comparative fault and statutory 

damage caps and those states “have almost unanimously held” the cap should be applied first.91 

Although Tennessee courts now know how to assess damage awards in regards to comparative 

                                                 
88 Monypeny v. Kheiv, 2015 WL 1541333 (Tenn. Ct. App. April 1, 2015). 
89 Tenn. Code Ann. 29-30-102. 
90 Monypeny v. Kheiv, 2015 WL 1541333, 24 (Tenn. Ct. App. April 1, 2015). 
91 Id. at 25. 
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fault and statutory caps, there has yet to be a jury verdict in excess of the statutory limitation.  

Only time will tell if a tort victim will challenge Tennessee’s statutory cap on non-economic 

damages. 

V. CONCLUSION  

As states continue to adopt legislation capping damages on tort suits, more challenges 

seem to arise.  When the Tennessee Supreme Court faces a challenge to the constitutionality of 

the “Civil Justice Act of 2011,” the courts will need to assess the same factors other state courts 

have relied on in the past.  As Judge Thomas has already noted, the caps on non-economic 

damages could be a right to trial by jury violation that is guaranteed in Tennessee’s Constitution. 

Because Tennessee’s Constitution says, “the right to trial by jury shall remain inviolate,”92 the 

Tennessee Supreme Court could accept this argument, and find it unconstitutional.    Recently, 

the Sixth Circuit Court of Appeals found that the limitation on punitive damages set forth in the 

statute93 violated the individual right to trial by jury provision in the Tennessee Constitution.   

The Sixth Circuit further held ‘that the statute is unenforceable to the extent that it purports to 

cap punitive damage awards.”94  However, the cap in the same statute regarding non-economic 

damages remains unchanged.  As discussed previously, it is crucial for a case to be ripe for a 

court to accept this argument though.   

If the Supreme Court of Tennessee were to find that the cap does not violate the right to 

jury trial, it could still strike the limitation down on equal protection grounds.  The right to trial 

by jury is considered a fundamental right, requiring the cap to pass strict scrutiny to survive.  

Even if Tennessee courts use the rational basis analysis, an injured victim could argue that the 

                                                 
92 Tenn. Const. art. I, § 6. 
93 See Tenn. Code Ann. § 29-39-104. 
94 Lindenberg v. Jackson National Life, No. 17/6034 (Sixth Cir. Dec. 21, 2018). 
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cap statue does not reduce the cost of liability insurance or discourage frivolous lawsuits, and 

should be unconstitutional.  Until the statute capping non-economic damages is overturned, the 

most catastrophic victims will continue bear the burden for the rest of the citizens in Tennessee.  

As of now, Tennessee will continue to be one of twenty-nine states upholding the 

constitutionality of non-economic damages in tort suits.    

 

 

 

 

 

 


