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I. Introduction 

 It is well recognized that the United States Supreme Court is the final arbiter of the 

United States Constitution. Arthur v. Dunn, 137 S. Ct. 725 (2017); see Marbury v. Madison, 1 

Cranch 137, 177, 2 L.Ed. 60 (1803). When the Supreme Court interprets the extent to which a 

provision of the federal constitution protects an individual right, state courts are bound by that 

interpretation. Oregon v. Hass, 95 S.Ct. 1215 (1975); Jankovich v. Indiana Toll Road 

Commission, 85 S.Ct. 493 (1965). Thus, state courts may not interpret provisions of the federal 

constitution as providing greater or less protection than that pronounced by the Supreme Court. 

Hass, 95 S.Ct. at 1219. 

  However, it is also well recognized that where provisions of a state constitution and the 

federal constitution are identical, a state’s highest court may interpret the state constitutional 

provision as providing greater protection than that afforded by its federal counterpart. Arizona v. 

Evans, 115 S. Ct. 1185, 1190 (1995); see Michigan v. Long, 103 S. Ct. 3469 (1983). Over the 

years, many state courts have adopted this approach to their respective constitutions; and in some 

of those states, it has played a crucial role in preventing the erosion of many individual rights.  

 For the last forty years, application of this concept has played a pivotal role in the 

development of Tennessee state constitutional law and individual rights. The Tennessee Supreme 

Court has frequently interpreted provisions of the Tennessee Constitution as requiring greater 

protection of personal liberties and rights than that required by equivalent provisions of the 

federal constitution. See State v. Moats, 403 S.W.3d 170 (Tenn. 2013)
1
; State v. Randolph, 74 

                                                 
 

1
 The Court held that the community caretaking doctrine did not function as an exception to the 

warrant requirement under Tennessee’s Constitution. 

 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1801123932&pubNum=0000780&originatingDoc=If285f2c1f7d811e69822eed485bc7ca1&refType=RP&fi=co_pp_sp_780_177&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_177
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1801123932&pubNum=0000780&originatingDoc=If285f2c1f7d811e69822eed485bc7ca1&refType=RP&fi=co_pp_sp_780_177&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_177
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S.W.3d 330 (Tenn. 2002)
2
; Planned Parenthood of Middle Tennessee v. Sundquist, 38 S.W.3d 1 

(Tenn. 2000)
3
; Hawk v. Hawk, 855 S.W.2d 573 (Tenn. 1993)

4
; State v. Jacumin, 778 S.W.2d 

430 (Tenn. 1989)
5
; Miller v. State, 584 S.W.2d 758 (Tenn. 1979)

6
. In Miller v. State, 584 S.W.2d 

758 (Tenn. 1979), Chief Justice of the Tennessee Supreme Court, Joe Henry, eloquently 

explained that,  

[w]e are bound by the interpretation given to the United 

States Constitution by the Supreme Court of the United 

States. This is fundamental to our system of federalism. 

The full, final, and authoritative responsibility for the 

interpretation of the federal constitution rests upon the 

Supreme Court of the United States. This is what the 

Supremacy Clause means. However, as to Tennessee's 

Constitution, we sit as a court of last resort, subject solely 

to the qualification that we may not impinge upon the 

minimum level of protection established by Supreme Court 

interpretations of the federal constitutional guarantees. But 

state supreme courts, interpreting state constitutional 

provisions, may impose higher standards and stronger 

protections than those set by the federal constitution. It is 

settled law that the Supreme Court of a state has full and 

final power to determine the constitutionality of a state 

statute, procedure, or course of conduct with regard to the 

state constitution, and this is true even where the state and 

federal constitutions contain similar or identical provisions. 

Thus, although state courts cannot interpret their state 

constitution so as to Restrict the protections afforded by the 

federal constitution, as interpreted by the United States 

                                                 
 

2
 The Court rejected the federal standard for determining when a person is “seized” and held that 

the Tennessee Constitution required a stricter analysis.  

 

 
3
 The Court held that the Tennessee Constitution provided greater protection for abortion rights 

than the federal constitution. 

 

 
4
 The parental right to privacy under the Tennessee Constitution is greater than that provided by 

the federal constitution. 

 

 
5
 The Court rejected the Gates’ totality-of-the-circumstances test and held that the Tennessee 

Constitution required the stricter Aguilar/Spinelli test. 

 

 
6
 The Court held that the Tennessee Constitution provided greater ex post facto protections than 

federal constitution. 
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Supreme Court, they may Expand protections on the basis 

of a textually identical state constitutional provision. 

 

Miller, 584 S.W.2d at 760 (internal citations omitted). 

 Chief Justice Henry warned that “[i]f this were not true the frictions of federalism would 

be fierce and frustrating and state supreme courts would be reduced to mere conduits through 

which federal edicts would flow.” Id. Despite this wise warning, the Tennessee Supreme Court 

has recently indicated a departure from this approach, having overturned many of its prior 

decisions and aligned itself with more recent federal decisions. See State v. Tuttle, 515 S.W.3d 

282 (Tenn. 2017) (overruling Jacumin, 778 S.W.2d 430); Frazier v. State, 495 S.W.3d 246 

(Tenn. 2016) (overruling Wlodarz, 361 S.W.3d 490); State v. McCormick, 494 S.W.3d 673 

(Tenn. 2016) (overruling Moats, 403 S.W.3d 170); State v. Pruitt, 510 S.W.3d 398 (Tenn. 2016) 

(overruling Miller, 584 S.W.2d 758). This abrupt departure has not gone unnoticed; and in fact, it 

has garnered much attention and criticism within the legal community. See Emily H. Harvey & 

David L. Hudson Jr., Cop or Caretaker? Tennessee Supreme Court Changes Course on 

Community Caretaking Exception, TENN. B.J., (November 2016); see also Stephen Elliott, The 

Tennessee Supreme Court Keeps Reversing Itself, and Criminal Defense Attorneys Are Worried, 

NASHVILLE SCENE (Apr. 13, 2017), 

https://www.nashvillescene.com/news/features/article/20857900/the-tennessee-supreme-court-

keeps-reversing-itself-and-criminal-defense-attorneys-are-worried. Although the cause of such 

dramatic actions is unknown, the potential that the Justices fear that they will not be retained is 

impossible to ignore.
7
 

                                                 
 

7
 In Tennessee, state Supreme Court Judges are appointed to eight year terms by the governor; 

however, after each term, they face a retention election in which voters decide whether or not to retain 

each justice for an additional eight year term. Tenn. Const. Art. VI, § 3. 
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Such abrupt actions by the Court will certainly result in an abundance of negative 

consequences. However, the purpose of this project is neither to address every possible 

consequence, nor to address the potential causes of the Court’s ideological shift. Instead, this 

paper will address the sudden decrease in protection of individual rights as a result of the Court’s 

dubious departure from the principle of stare decisis. As the Tennessee Supreme Court has 

indicated a departure from reliance on the state constitution as grounds for greater protection of 

individual rights, I have decided to examine the Court’s decision in State v. Tuttle, 515 S.W.3d 

282 (Tenn. 2017). In doing so, I will highlight the Court’s struggle, and inability, to implement 

its ideology without abandoning or misapplying the doctrine of stare decisis. 

State v. Tuttle is well-suited for this task for multiple reasons. First, the Tuttle Court 

interpreted a provision of the Tennessee Constitution as providing no greater protection than its 

federal counterpart but departed from prior precedent in order to achieve such a result. Second, it 

highlights the Court’s inability to implement its ideology of aligning itself with recent federal 

decisions without abandoning or misapplying stare decisis. Finally, the Court’s decision resulted 

in a decrease in protection of individual rights as a result of the Court’s dubious departure from 

the principle of stare decisis. 

This analysis will reveal that the Court’s abrupt change has the potential to reshape the 

way Tennessee courts apply the doctrine of stare decisis. It is true, that “the doctrine of stare 

decisis is neither an inexorable command nor an inflexible, mechanical formula.” William C. 

Koch, Jr., Reopening Tennessee's Open Courts Clause: A Historical Reconsideration of Article i, 

Section 17 of the Tennessee Constitution, 27 U. MEM. L. REV. 333, 348 (1997). However, the 

Court’s flagrant and fast-tracked abandonment of the doctrine has given rise to poorly reasoned 
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opinions that have no basis in Tennessee law, and such opinions will only serve as a source of 

confusion for future courts interpreting Tennessee’s Constitution. 

II. The Application of Stare Decisis by Tennessee Courts 

 Stare decisis is the principle that the Court should follow precedential decisions. Frazier 

v. State, 495 S.W.3d 246, 254 (Tenn. 2016) (Lee, C.J., dissenting). It “is a foundation stone of 

the rule of law, necessary to ensure that legal rules develop in a principled and intelligible 

fashion.” Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 798, 134 S. Ct. 2024, 2036, 188 L. 

Ed. 2d 1071 (2014)(internal quotation omitted). It “is the preferred course because it promotes 

the evenhanded, predictable, and consistent development of legal principles, fosters reliance on 

judicial decisions, and contributes to the actual and perceived integrity of the judicial process.” 

Payne v. Tennessee, 501 U.S. 808, 827, 111 S. Ct. 2597, 2609, 115 L. Ed. 2d 720 (1991). It also 

promotes confidence in the Court’s rulings by ensuring decisions are based on the law rather 

than individual bias and ensures that people know their legal rights by providing consistency and 

stability in the law. Frazier v. State, 495 S.W.3d 246, 254 (Tenn. 2016) (Lee, C.J., dissenting). 

 Although the Tennessee Supreme Court has the power to overrule its prior decisions, it 

acknowledges that it should do so sparingly and “’only when the reason is compelling’”. Frazier, 

495 S.W.3d at 254 (Lee, C.J., dissenting) (quoting State v. McCormick, 494 S.W.3d 673, 684 

(Tenn. 2016). The Court recognizes four circumstances when it should depart from the principle 

of stare decisis: (1) “when there is obvious error or unreasonableness in the precedent”; (2) 

“when a change in conditions makes the precedent obsolete”; (3) “when adherence to precedent 

would likely cause greater harm to the community than would disregarding stare decisis”; or, (4) 

“when prior precedent conflicts with a constitutional provision”. Frazier, 495 S.W.3d at 254 

(Lee, C.J., dissenting) (citing Hooker v. Haslam, 437 S.W.3d 409, 422 (Tenn. 2014); Cooper v. 
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Logistics Insight Corp., 395 S.W.3d 632, 639 (Tenn. 2013); In re Estate of McFarland, 167 

S.W.3d 299, 306 (Tenn. 2005)). Additionally, the Court may depart from precedent “where 

experience with its application reveals that it is unworkable or badly reasoned.” Frazier, 495 

S.W.3d at 255 (Lee, C.J., dissenting). 

 Neither the belief that a prior decision was wrongly decided, nor the fact that the Court 

would currently decide a case differently than it did in the past is enough to depart from prior 

precedent. Kimble v. Marvel Entm't, LLC, 135 S. Ct. 2401, 2409, 192 L. Ed. 2d 463 (2015); 

Frazier, 495 S.W.3d at 255 (Lee, C.J., dissenting). Instead, the Court requires “a “special 

justification”—over and above the belief that the precedent was wrongly decided.” Kimble, 135 

S. Ct. at 2409 (quotation omitted); see also Frazier, 495 S.W.3d at 255 (Lee, C.J., dissenting). As 

pointed out in Kimble, “an argument that [the Court] got something wrong—even a good 

argument to that effect—cannot by itself justify scrapping settled precedent.” Kimble, 135 S. Ct. 

at 2409. 

 Applying these principles to the reasoning in State v. Tuttle, it will become clear that the 

Court’s departure from stare decisis was, at best, a result of a misapplication of these principles, 

and at worst, their complete abandonment. 

III. Background of the State v. Tuttle Decision 

 In State v. Tuttle, 515 S.W.3d 282 (Tenn. 2017), the Tennessee Supreme Court adopted 

the “totality-of-the-circumstances test” for determining whether or not an affidavit establishes 

probable cause for the issuance of a search warrant under Article I, section 7 of the Tennessee 

Constitution. 
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A. The Search Warrant Requirement Under Article I, section 7 of the Constitution of 

Tennessee 

 Article I, section 7 of the Constitution of Tennessee prohibits the issuance of a search 

warrant unless a neutral and detached magistrate determines that it is supported by probable 

cause.
8
 State v. Tuttle, 515 S.W.3d 282, 299 (Tenn. 2017). In Tennessee, a law enforcement 

officer must present a sworn and written affidavit to a magistrate in order to establish probable 

cause. Id. at 300. However, the affidavit must set forth facts from which the magistrate can 

determine probable cause exists. Id. In other words, the affidavit cannot be based on mere 

conclusory allegations. Id.  

B. Affidavits Based on Hearsay 

 Tennessee Courts acknowledge that an affidavit need not contain the personal 

observations of the affiant and may be based on hearsay. Id. at 301. The reliability of information 

based on hearsay is evaluated based upon its source. Id. For instance, law enforcement 

informants are presumed to be reliable. Id. Additionally, citizen informants are presumed to be 

reliable so long as they are identified as such. Id. However, information supplied by an unknown 

informant or an informant from the “criminal milieu” is not presumed to be reliable. Id.  

1. The Aguilar/Spinelli Test 

 In 1964, the United States Supreme Court issued its decision in Aguilar v. Texas, 378 

U.S. 108, 84 S. Ct. 1509, 12 L. Ed. 2d 723 (1964) and announced the proper analysis for 

                                                 

 
8
 Article I, section 7 provides the following, 

 

[t]hat the people shall be secure in their persons, houses, papers 

and possessions, from unreasonable searches and seizures; and 

that general warrants, whereby an officer may be commanded to 

search suspected places, without evidence of the fact committed, 

or to seize any person or persons not named, whose offences are 

not particularly described and supported by evidence, are 

dangerous to liberty and ought not to be granted. 
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determining whether an affidavit, based upon information from a criminal or confidential 

informant, establishes probable cause. In 1969, the Court issued its decision in Spinelli v. United 

States, 393 U.S. 410, 89 S. Ct. 584, 21 L. Ed. 2d 637 (1969) reiterating and clarifying its 

decision in Aguilar. A two-pronged test for determining whether an affidavit, based upon 

information from a criminal or confidential informant, establishes probable cause was derived 

from these two cases. This test became known as the Aguilar/Spinelli test. Under the test, the 

magistrate must be informed of both (1) the basis of the informant’s knowledge, and (2) either a 

basis establishing that the informant’s credibility or a basis establishing that the informant’s 

information is reliable. State v. Jacumin, 778 S.W.2d 430, 432 (Tenn. 1989). 

2. The Gates’ Totality-of-the-Circumstances Test 

 In 1983, the Supreme Court of the United States abandoned the Aguilar/Spinelli test and 

adopted the totality-of-the-circumstances test. Illinois v. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 

L. Ed. 2d 527 (1983). The Gates Court explained that the totality-of-the-circumstances test “is 

far more consistent with our prior treatment of probable cause than is any rigid demand that 

specific “tests” be satisfied by every informant’s tip.” Id. at 2328. The Court also suggested that 

the two prongs of the Aguilar/Spinelli test were only intended as guides rather than “inflexible, 

independent requirements in every case.” Id. at 2328 n.6. 

C. The Adoption of the Aguilar/Spinelli Test by the Tennessee Supreme Court 

 In State v. Jacumin, 778 S.W.2d 430 (Tenn. 1989), the Tennessee Supreme Court 

announced the proper analysis for determining whether an affidavit, based upon information 

from a criminal or confidential informant, establishes probable cause for issuance of a warrant 

under Article I, section 7 of the Tennessee Constitution. See id. The Court rejected the Gates’ 

totality-of-the-circumstances test and adopted the two-pronged Aguilar/Spinelli test. Id. at 436. 
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The Court explained that “the Aguilar – Spinelli standard, or test, is more in keeping with the 

specific requirement of Article 1, section 7 of the Tennessee Constitution that a search warrant 

not issue “without evidence of the fact committed.””. Id. 

 Subsequently, the Jacumin decision remained the law in Tennessee for nearly thirty 

years. 

IV. The Abandonment of the Aguilar/Spinelli Test in Favor of the Gates’ Totality-of-the-

Circumstances Test in Tennessee 

 In State v. Tuttle, 515 S.W.3d 282 (Tenn. 2017), the Supreme Court of Tennessee 

abandoned its decision in Jacumin and adopted the Gates’ totality-of-the-circumstances test. The 

Tuttle Court provided three general reasons supporting its decision to abandon the 

Aguilar/Spinelli test and adopt the totality-of-the-circumstances test. See id. at 304-08. However, 

the Court’s stated reasons for departing from stare decisis are neither compelling, nor adequately 

supported the facts. See infra Part V.A-C. 

A. The Tuttle Court’s First Reason for Abandoning of Jacumin  

 First, the Tuttle Court attempted to justify its departure from stare decisis by proving that 

experience with the application of Jacumin revealed it to be unworkable. See generally Tuttle, 

515 S.W.3d at 305-06; see also Frazier, 495 S.W.3d at 255 (Lee, C.J., dissenting). The Court 

reasoned that “the Aguilar/Spinelli test is often applied too rigidly.” Tuttle, 515 S.W.3d at 305-

06 (emphasis added). However, the Court did not provide any statistical information, nor did it 

attempt to support such a position by citing various cases in which the test was applied too 

rigidly. In fact, the Court pointed to only a single instance in which the test was applied too 

rigidly, and that instance was the Tennessee Court of Criminal Appeal’s application in the 

present case. See id. 
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 Clearly, the Court’s first reason does not fall within one of the four compelling reasons 

for departing from stare decisis. Moreover, it failed to provide any evidence that the 

Aguilar/Spinelli test is often applied too rigidly and apparently failed to adequately understand 

the premise on which that reason was based.
9, 10 

 

B. The Tuttle Court’s Second Reason for Abandoning of Jacumin 

 Second, the Tuttle Court reasoned that “[t]ime has proven that the totality-of-the-

circumstances analysis is not inadequate or too nebulous as a test for determining probable 

cause.” Tuttle, 515 S.W.3d at 306. Like its first reason, the Court’s second reason for departure 

from stare decisis is unsubstantiated by evidence. In support of its position, the Tuttle Court 

incorrectly stated that, “unlike the Jacumin Court”, it had “the benefit of years of experience 

applying [Aguilar/Spinelli]” and “the opportunity to review numerous cases from other 

jurisdictions applying Gates.” Id.
 11

  

 However, the Jacumin Court also had the “benefit of years of experience applying” 

Aguilar/Spinelli. The United States Supreme Court issued the Aguilar and Spinelli decisions in 

1964 and 1969, respectively. Aguilar, 378 U.S. at 108; Spinelli, 393 U.S. at 410. Gates was not 

decided until 1983. Gates, 462 U.S. at 213. As a result, the Aguilar/Spinelli test was applied by 

Tennessee courts for at least fourteen years prior the Jacumin decision. See Dishman v. State, 

                                                 
 

9
 The word “often” is defined as meaning “many times” or “frequently”. Merriam-Webster Online 

Dictionary (2018) (www.merriam-webster.com). 

 

 
10

 The Tuttle Court’s first reason for abandoning the Aguilar/Spinelli test was premised on the 

idea that the “test is often applied too rigidly.” However, the Court pointed out and discussed only a 

single instance of such a rigid application and never provided any evidence that such an outcome was a 

frequent occurrence. 

 

 
11

 In its unaltered form, the Tuttle Court’s statement reads “the benefit of years of experience 

applying Jacumin”. Tuttle, 515 S.W.3d at 306. However, the Court in Jacumin adopted the 

Aguilar/Spinelli test, and thus the phrase “applying Jacumin” must be interpreted to mean “applying 

Aguilar/Spinelli”. 
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460 S.W.2d 855, 857 (Tenn. Crim. App. 1970); Earls v. State, 496 S.W.2d 464, 466 (Tenn. 

1973); State v. Parker, 525 S.W.2d 128, 130 (Tenn. 1975); Woods v. State, 552 S.W.2d 782, 785 

(Tenn. Crim. App. 1977); State v. Little, 560 S.W.2d 403, 406 (Tenn. 1978); Smith v. State, 566 

S.W.2d 553, 557 (Tenn. Crim. App. 1978); Post v. State, 580 S.W.2d 801, 807 (Tenn. Crim. 

App. 1979); State v. Berry, 592 S.W.2d 553 (Tenn. 1980); State v. Brown, 638 S.W.2d 436, 437 

(Tenn. Crim. App. 1982); State v. Lewis, 641 S.W.2d 517, 519 (Tenn. Crim. App. 1982); State v. 

Baron, 659 S.W.2d 811, 814 (Tenn. Crim. App. 1983).  

 Moreover, Jacumin was not decided until 1989, six years after the decision in Gates. 

Jacumin, 778 S.W.2d at 430. As the Jacumin Court noted, “several [Tennessee] Court of 

Criminal Appeals cases [had] followed the Gates totality of circumstances standard” during the 

six year period between the decisions in Gates and Jacumin. Id. at 435. Clearly, the Jacumin 

Court’s conclusion that the Gates’ totality-of-the-circumstances test was too nebulous was 

supported by at least fourteen years of experience applying the Aguilar/Spinelli test and their 

review of multiple Tennessee cases in which Gates was applied. 

 In addition to being unsupported by evidence, the Tuttle Court’s second reason for 

abandonment is not one of the four compelling reasons for departure from stare decisis. The 

Tuttle Court’s insistence that “[t]ime has proven that the totality-of-the-circumstances analysis is 

not inadequate or too nebulous” is merely a red herring. Even if taken as true, any departure from 

Jacumin should only occur where experience with application of the Aguilar/Spinelli test reveals 

it to be unworkable. Departure from Jacumin should not occur where experience with 

application of the totality-of-the-circumstances test reveals it to be workable. 
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C. The Tuttle Court’s Third Reason for Abandoning of Jacumin 

 Finally, the Tuttle Court reached the opposite conclusion from that of the Jacumin Court, 

and found that despite its textual differences, Article I, section 7 of the Tennessee Constitution 

did not require adoption of a test distinct from that required under the Fourth Amendment. See 

Tuttle, 515 S.W.3d at 307. The Tuttle Court reasoned that Article I, section 7 and the Fourth 

Amendment have been interpreted in a consistent manner, and it criticized the Jacumin Court for 

adopting a test derived from prior United States Supreme Court decisions interpreting the Fourth 

Amendment despite concluding Article I, section 7 required a distinct test.
12

 Id. The Tuttle Court 

also pointed out that that the Aguilar/Spinelli test was not derived “from any settled development 

of Tennessee constitutional law founded in the text of Article I, section 7.” Id. The Court further 

explained that Article I, section 7 has “long been interpreted as “identical in intent and purpose” 

to the Fourth Amendment, with federal cases interpreting the Fourth Amendment regarded as 

particularly persuasive” and ultimately concluded that it was “not convinced that the textual 

difference between Article I, section 7 and the Fourth Amendment ever supported departing from 

these general principles.” Id. 

 Relying on Sneed v. State, 423 S.W.2d 857, 859 (1968), the Tuttle Court attempted to 

support its departure from Jacumin by proving that the decision was badly reasoned and argued 

that Article I, section 7 had “long been interpreted as “identical in intent and purpose” to the 

Fourth Amendment, with federal cases interpreting the Fourth Amendment regarded as 

                                                 
 

12
 “Ironically, despite concluding that the text of Article I, section 7 required adoption of a test 

distinct from that applied under the Fourth Amendment, the test the Jacumin Court adopted as the 

appropriate standard for the Tennessee Constitution derived from decisions of the United States Supreme 

Court interpreting the Fourth Amendment.” Tuttle, 515 S.W.3d at 307. 
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particularly persuasive”.
13

 See Tuttle, 515 S.W.3d at 307. However, the Court failed to 

substantiate its claim. 

 The Tuttle Court failed to recognize that “[i]dentity in intent and purpose… does not 

necessarily correlate to coextensive degrees of protection.” Planned Parenthood of Middle 

Tennessee v. Sundquist, 38 S.W.3d 1, 13 (Tenn. 2000) (emphasis added).  

 Additionally, the Tuttle Court incorrectly asserted that the Jacumin Court “failed to 

recognize that” Article I, section 7 of the Tennessee Constitution and the Fourth Amendment 

have both “been interpreted as precluding issuance of a warrant unless facts, rather than 

conclusions, are presented to a magistrate to establish probable cause.” Tuttle, 515 S.W.3d at 

307. The Jacumin Court’s discussion of Justice White’s concurring opinion in Gates makes it 

apparent that the Court clearly understood that Article I, section 7 and the Fourth Amendment 

both require some showing of facts supporting the basis of knowledge.
14

 Jacumin, 778 S.W.2d at 

434. However, the Jacumin Court recognized that, as a result of textual differences, the extent of 

the required facts differed between the two provisions. See id. at 434-36.  

 Furthermore, the Tuttle Court’s criticism of Jacumin is clearly misplaced. The Jacumin 

Court premised its decision to depart from federal precedent on linguistic differences rather than 

                                                 
 

13
 Interestingly, the Sneed Court neither explained the basis for its conclusion that Article I, 

section 7 of the Tennessee Constitution is identical in intent and purpose with the Fourth Amendment, nor 

did the Court cite any precedent supporting its conclusion. Furthermore, the Sneed Court concluded that 

Article I, section 7 should not be limited more stringently than the Fourth Amendment, and explained that 

such an interpretation is reasonable because the federal constitution is the supervening law of the land; 

however, the Court cited no precedent to support its conclusion. 
 

 
14

 The Jacumin Court acknowledged that, 

 

“prior to Aguilar–Spinelli, the Court in Nathanson v. United 

States, 290 U.S. 41, 54 S.Ct. 11, 78 L.Ed. 159 (1933) held that 

no matter how reliable or unquestionably honest an informant 

might be, there must be some showing of supporting facts and 

circumstances on the basis of knowledge.” 

 

Jacumin, 778 S.W.2d at 434. 
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any settled development of state constitutional law.
15

 Therefore, the fact that the Aguilar/Spinelli 

test was not derived from any settled development of state constitutional law is irrelevant. 

 The Tuttle Court’s criticism that the Jacumin Court adopted the Aguilar/Spinelli test 

despite concluding Article I, section 7 required a test distinct from that required under the Fourth 

Amendment is also unfounded. The ultimate issue faced by the Jacumin Court was to determine 

the appropriate test for probable cause under Article I, section 7. In other words, the Jacumin 

Court determined the degree of protection afforded under Article I, section 7. However, the 

Tuttle Court’s characterization of the Jacumin decision as “ironic” overlooks the significant fact 

that the Aguilar/Spinelli test provides greater constitutional protections than the totality-of-the-

circumstances test. Clearly, the origin of the test adopted by the court was irrelevant so long as 

that test provided the citizens of Tennessee the fullest degree of protection afforded under Article 

I, section 7 of the Tennessee Constitution.
16,17

 

 Clearly, the Tuttle Court failed to offer a single compelling reason for departing from 

Jacumin. Instead, the Tuttle Court merely believed that Jacumin was wrongly decided and 

                                                 
 

15
 “[T]his Court will generally depart from federal precedent only when ‘(1) adopting federal 

Fourth Amendment standards would require overruling ‘a settled development of state constitutional 

law;’ and (2) when linguistic differences justify distinct interpretations of state and federal constitutional 

provisions.’” State v. Randolph, 74 S.W.3d 330, 334 (Tenn. 2002) (quoting State v. Vineyard, 958 

S.W.2d 730, 733-34 (Tenn. 1997)). 

 

 
16

 As the final arbiter of what Tennessee constitutional provisions mean, the Tennessee Supreme 

Court “must construe each provision in a way that gives the fullest possible effect to the intent of the 

Tennesseans who adopted it.” Estate of Bell v. Shelby Cty. Health Care Corp., 318 S.W.3d 823, 835 

(Tenn. 2010). 
 

 
17

 The Court “must interpret constitutional provisions in a principled way that attributes plain and 

ordinary meaning to their words, and that takes into account the history, structure, and underlying values 

of the entire document.” Estate of Bell, 318 S.W.3d at 835 (internal citations omitted). 
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apparently would have decided it differently than it did in the past.
18

 However, the Tuttle Court’s 

argument that the Jacumin Court got the decision wrong did not justify scrapping it. 

V. Conclusion 

 Although the doctrine of stare decisis is not an inexorable command, it is still a 

foundation stone of the rule of law, vital to the integrity and stability of judicial decisions and our 

constitutional rights. As departures from the doctrine become more frequent, the likelihood that 

judicial opinions are afflicted by individual bias increases. In order to avoid the appearance or 

perception of such bias, courts must clearly articulate the reasons upon which their opinions are 

based and even question the very foundations upon which those reasons are premised. Therefore, 

it is imperative that courts premise their decisions on compelling reasons over and above their 

belief that the precedent was wrongly decided. 

 Unfortunately, The Tennessee Supreme Court has recently departed from stare decisis 

but failed to offer compelling reasons for such departures. These increasingly frequent 

occurrences have led to poorly reasoned opinions and a decrease in protection of individual 

rights. The Court’s decision in State v. Tuttle highlights its failure to offer compelling reasons 

for departing with precedent and the resulting decrease in protection of an individual right. It is 

apparent that the Court has become afflicted with bias as it has aligned itself recently with 

federal decisions, indicating a fast-tracked departure from stare decisis; and with each departure, 

the Court has opened the flood gates to the fierce and frustrating frictions of federalism, and if 

not careful, it may find itself reduced to nothing more than a mere conduit through which the 

federal edicts flow. 

                                                 
 

18
 “We are not convinced that the textual difference between Article I, section 7 and the Fourth 

Amendment ever supported departing from these general principles.” State v. Tuttle, 515 S.W.3d 282, 

307 (Tenn. 2017). 


