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Introduction* 

“[She] is not an animal.  She is a transgender woman … [f]orthwith, Defendant shall treat her 

with the dignity the Eighth Amendment commands.”1  This statement came from a federal court 

order out of the Eleventh Circuit, in which Chief U.S. District Judge Mark E. Walker publicly 

condemned Florida corrections officials for refusing to provide necessary medical and personal 

needs to a transgender inmate.2  He continued with, “[u]ltimately, this case is about whether the 

law, and this court by extension, recognizes [the inmate]’s humanity as a transgender woman. The 

answer is simple.  It does, and I do.”3  

Judge Walker’s opinion is described as the most affirming judicial opinion for transgender 

inmates to date.4  However, prior to and even since this opinion was written in 2018, court and 

administrative practices have been inconsistent in the treatment and care to transgender inmates in 

American prisons.  Specifically, the question of where and how to house incarcerated transgender 

inmates remains a controversial debate.5   

 

* This Article is submitted with great appreciation to my assigned mentor, Judge Patricia Cottrell, 
for her guidance and patience over the preceding two years.  
 
 
1 Keohane v. Jones, 328 F. Supp. 3d 1288 (N.D. Fla. 2018). 

2 Id. 
 
3 Id. 

4 James Esseks, A Court in Florida Affirms Dignity for Transgender People, Even in Prison American Civil 
Liberties Union, ACLU (Aug. 27, 2018, 1:15 PM), https://www.aclu.org/blog/lgbt-rights/criminal-justice-
reform-lgbt-people/court-florida-affirms-dignity-transgender. 

5 Tara Haelle, Questions about housing transgender inmates remain unresolved MDedge Psychiatry, 
MDedge Psychiatry (Oct. 30, 2018), https://www.mdedge.com/psychiatry/article/178455/addiction-
medicine/questions-about-housing-transgender-inmates-remain. 
 



2 

I. TRANSGENDER IN THE EYES OF THE LAW

American prison systems rely almost exclusively on a “gender binary” framework.6  Meaning,

inmates are incarcerated in either all-male or all-female facilities, depending on their genitalia or 

sex assigned at birth.7  Such policies are supported and justified for reasons such as administrative 

ease and pregnancy prevention.8  Conversely, this framework has proven to be grossly inadequate 

in addressing the needs of transgender inmates.9  The purpose of this Article is to emphasize and 

question the severe problems that exist in prisons throughout the country, where fundamental 

rights are ignored or abandoned, with particular focus on housing classifications and illusory 

protections currently in place in prison facilities in America. 

Undeniably, the curtailment of certain constitutional rights to inmates is necessary for purposes 

of safety, administration, retribution, and punishment.10  However, prisoners retain certain 

constitutional rights.11  As the Supreme Court first made clear in Turner v. Safley that “[p]rison 

walls do not form a barrier separating inmates from the protections of the Constitution.”  

6 Id. 

7 Id. 

8 Sydney Scott, "One Is Not Born, but Becomes A Woman": A Fourteenth Amendment Argument in Support 
of Housing Male-to-Female Transgender Inmates in Female Facilities, 15 U. Pa. J. Const. L. 1259, 1273–
74 (2013). 

9 Morgan S. Mason, Breaking the Binary: How Shifts in Eighth Amendment Jurisprudence Can Help Ensure 
Safe Housing and Proper Medical Care for Inmates with Gender Dysphoria, 71 Vand. L. Rev. En Banc 
157 (2018). 

10 Diane E. Wolf & Timothy R. Yee, Prisoners' Rights, 82 Geo. L.J. 1365 (1994). 

11 Id. 



3 

Historically, the Eighth Amendment has served as the greatest protection for prisoners as 

forbearance against “cruel and unusual punishment.”12 It has been interpreted to prohibit excessive 

force and guard-brutality13, to protect against violent and sexual crimes14, and to provide humane 

conditions15 and medical care as necessary16.  Despite such protections, transgender inmates are 

consistently victimized and systemically forgotten within America’s criminal justice system.  

Section I of this Article outlines the unique challenges and dangers that exist for transgender 

people outside of prison, how those are compounded when incarcerated, and what constitutional 

rights become implicated. Section II employs the historical stepping stones placed by Supreme 

Court Justice Thurgood Marshall in the late 1900’s, to propose a modern-day application in his 

comprehensive method of evaluating questions concerning equal protection.  Last, Section III of 

the Article highlights the inconsistencies that exist throughout this country’s judicial system today 

in response to transgender prisoners’ requests for protection, medical care, and safe housing while 

in prison settings.   

Transgender-based discrimination is not a recent or unique form of bias.17   It is tantamount to 

discrimination based on sex, sexual orientation and disability.18   However, court systems have 

failed to deal with transgender people in a coherent or principled way, both inside and outside of 

12 Mason, supra note 9, at 159. 

13 Hudson v. McMillian, 503 U.S. 1 (1992). 

14 Farmer v. Brennan, 511 U.S. 825 (1994). 

15 Grubbs v. Bradley, 821 F. Supp. 496 (M.D. Tenn. 1993). 

16 Estelle v. Gamble, 429 U.S. 97 (1976). 

17 Paisley Currah & Shannon Minter, Unprincipled Exclusions: The Struggle to Achieve Judicial & 
Legislative Equal. for Transgender People, 7 Wm. & Mary J. Women & L. 37, 38 (2000). 

18 Id. 
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prison, routinely creating “transgender exceptions” in existing non-discrimination laws.19  This 

discrimination is embedded in the same stereotypes that have wrought unequal treatment of 

women, lesbian, gay, bisexual people and people with disabilities.20  For instance, unequal 

treatment exists because of stereotypes regarding how men and women are ‘supposed’ to behave 

and about how male and female bodies are ‘supposed’ to appear.21  Until gender-based bias is a 

prioritized concern by the courts and the legislature, true equality in this country will forever 

remain a distant goal, never becoming a reality. 

 
 “ALL I WAS DOING WAS BEING ME. THAT’S ALL I EVER WANTED.” 22 

 
Paramount to understanding the following challenges described in this Article, the basic 

descriptive terms used in legal writings must first be articulated, relating to sex, gender identity, 

and gender expression, which will be referenced herein.   

American societies have grown accustomed to the belief that a person’s gender is a simple and 

obvious fact that classifies every person as fitting into one of two categories, “male” or “female”.23  

Commonly referred to as Gender binary, a label of either gender is attached to a baby’s birth 

certificate as the sex assigned at birth.  However, that label may or may not be aligned with the 

person's gender identity. 24  

19 Id. at 39. 

20 Id. at 38. 

21 Id. 

22 Blatt v. Cabela's Retail, Inc., 33 A.D. Cases 776 (E.D. Pa. May 18, 2017). 

23 Karen Moulding & National Lawyers Guild of the Lesbian, Gay, Bisexual & Transgender Rights 
Committee, 1 SEXUAL ORIENTATION AND THE LAW §10:1 (West 2017) 2015. 

24 Id.  
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Cisgender is the term assigned when one’s gender identity matches the sex assigned to them 

at birth, whereas Gender identity is a person’s internal sense of being male, female, in between, or 

neither.   Gender expression refers to how a person demonstrates or communicates his or her gender 

identity.  Common expressions include clothing, appearance, and demeanor.25  

These complexities stem from biological variations of sexuality-chromosomal interactions and 

with social, psychological, and legal conceptions of gender.26  Any of these factors can exist on a 

spectrum, rather than being dichotomous. 27  When the factors are inconsistent with each other, as 

is the case with transgender or intersex people, gender identity is appropriately considered the best 

indicator of the person's sex.28   

As opined in Schroer v. Billington in 2006, “while the biological components of sex align 

together in the vast majority of cases, producing a harmony between outward appearance, internal 

sexual identity, and legal sex; variations of this pattern that lead to intersexed individuals, are all 

real and cannot be ignored.”29  

The medical diagnosis of Gender Dysphoria, which this Article addresses in Part II, generally 

refers to discomfort or distress that is caused by the discrepancy between a person’s gender identity 

and that person’s sex assigned at birth.30  It manifests as clinically significant depression, anxiety, 

25 Id. 

26 See, e.g., American Psychological Association, Guidelines for Psychological Practice with Transgender 
and Gender Nonconforming People, 70(9) American Psychologist 832 (2015).  

27 Moulding, supra note 23, at 2. 

28 Id. 

29 Schroer v. Billington, 424 F. Supp. 2d 203, 213 (D.D.C. 2006).  

30 THE DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS [hereinafter DSM-V], 451 (Am. 
Psychiatric Ass’n, 5th ed. 2013) 1994. 
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and mental impairment, and, when untreated, may also culminate in serious medical problems 

including suicide and the compulsion to engage in self-harm.31  

Note that being transgender is independent of sexual orientation.32  Transgender people may 

identify as heterosexual, homosexual, bisexual, asexual, or may decline to label their sexual 

orientation.33 The term transgender is also distinguished from intersex, a term that describes people 

born with physical sex characteristics that do not coincide with typical binary notions of 

anatomically male or anatomically female bodies.34 Being transgender is about gender identity, 

specifically having a gender identity or expression different than the sex assigned at birth, rather 

than sexual orientation. 35 

The vocabulary of gender continues to evolve and there is no universal agreement about the 

definitions of many terms. Therefore, this Article uses the term transgender as an umbrella term, 

and in its most inclusive sense.36 It encompasses pre-operative, post-operative, and non-operative 

transgender people, as well as cross-dressers, hyper feminine men and masculine women, 

intersexed persons, and more generally, anyone whose gender identity or expression differs from 

conventional expectations of masculinity or femininity.”37 

31 Id. at 452.  

32 Currah & Minter, supra note 17, at 43. 
 
33 Id.  

34 Neil Dishman, The Expanding Rights of Transsexuals in the Workplace, 21 Lab. Law. 121, 123 (2005). 

35 Currah & Minter, supra note 17, at 43.  

36 Id. at 66. 

37 Id.  
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Transgender rights pose a fundamental challenge to the meaning of sex in legal contexts.38 As 

a “disruptive interloper to the law,” it calls into question the mutually exclusive binary categories 

of the sexes and the jurisprudential paradigm upon which questions of sexual identity have been 

based. 39 

Courts have summarily omitted transgender people from civil protections40 that are readily 

available to non-transgender persons.41 “Whenever a transsexual goes to court, the legal system is 

automatically faced with a situation with which it is ill-equipped to deal: ambiguity and 

indefiniteness.”42 There is no single doctrinal error or logical mistake that will account for, and 

thus provide a simple means of remedying the historical exclusion of transgender people from 

equal protection in the courts. 43  

Generally, transgender people have not been excluded from civil rights protections because of 

conceptual or philosophical failures in legal reasoning, but rather because they have not been 

38 Richard F. Storrow, Naming the Grotesque Body in the "Nascent Jurisprudence of Transsexualism", 4 
Mich. J. Gender & L. 275, 279 (1997). 

39 Id. at 280. 

40 See Julie A. Greenberg, Defining Male and Female: Intersexuality and the Collision Between Law and 
Biology, 41 Ariz. L. Rev. 265, 324-28 (1999) (arguing that transgender people should be protected under 
sex discrimination laws).  
 
41 Currah & Minter, supra note 17, at 39. 

42 Debra Sherman Tedeschi, The Predicament of the Transsexual Prisoner, 5 Temple Pol. & Civ. Rts. L. 
Rev. 27, 46 (1995). 

43 Currah & Minter, supra note 17, at 39. 
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viewed as worthy of protection or, in some cases, even as human.44  In one case, a court compared 

a transgender art teacher to a donkey.45 

Because of the manifest discomfort that transgender people evoke in others, societal attitude 

toward transgender persons is summarized as, "[t]he words "man' and "woman' are used to 

represent the whole of humanity. And since transgenderists fit neither keyword, they cannot be 

part of humanity."46   

Birth certificates serve as the official and defining labels of individuals in each state, which 

identify persons as either male or female.47 Courts have routinely relied on the dehumanizing 

argument that because transgender people cannot be classified as either male or female, then they 

cannot be classified into a protected category under the law.48   

Under a binary framework, the legal system’s rigid classification has ultimately set the tone 

for the care that transgender inmates receive while incarcerated.49  Classified by gender, inmates 

are assigned to a prison, primarily based on their birth gender or present genital status.50  Therefore, 

when a transgender person faces a binary legal system, which bases all medical, housing, and 

44 Id. at 40, 66. 

45 See, e.g., Ashlie v. Chester-Upland Sch. Dist., Civil Action No. 78-4037, 1979 U.S. Dist. LEXIS 12516 
(E.D. Pa. May 9, 1979.) 

46 Stephen Whittle, Choice and the Human Experience in Proceedings of the Fourth International 
Conference on Transgender Law and Employment Policy 23, 25 (1995). 

47 Scott, supra. 8, at 1274. 

48 See e.g. Ulane v. Eastern Airlines, 5 81 F. Supp. 821 (N.D. 11. 1983), rev'd, 742 F.2d 1081 (7th Cir. 
1984), cert. denied, 105 S.Ct. 2023, 85 L. Ed.2d 304 (1985). 

49 Daniela Jauk, Gender violence revisited: Lessons from violent victimization of transgender identified 
individuals, 16 Sexualities 807–825 (2013). 

50 See Dean Spade, Trans Formation Three Myths Regarding Transgender Identity Have Led to Conflicting 
Laws & Policies That Adversely Affect Transgender People, L.A. Law., October 2008, at 34 (2008). 
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safety decisions around which “box” is checked as to that person’s gender, the United States 

criminal justice system not only fails to protect transgender people, but it sets them up as targets.51  

Penological discretion allows for the "place[ment of] transgendered prisoners in a virtual 

torture chamber of incessant sexual humiliation."52 Thus, this is "an evident reality that demands 

a legal solution."53 

 

II. UNIQUE TARGETS INSIDE & OUTSIDE OF PRISON 

“I BROKE THE LAW BUT I NEVER DID ANYTHING TO DESERVE THIS . . .  
YOU LIVE IN FEAR AND YOU DO WHAT YOU DO TO SURVIVE.”54 

Transgender persons enter the system with two strikes against them. The first strike because 

they have violated a statutory law and the second strike for violating a social norm.  Like the rest 

of the prison population, transgender inmates are incarcerated for acts that violated the law and 

harmed society.  In addition, unlike other inmates, transgender inmates are not only punished for 

their crimes, they are singled out for additional punishment because they fail to conform to 

gender stereotypes.55  

51 Kylar Broadus, The Criminal Justice System and Trans People, 18 Temp. Pol. & Civ. Rts. L. Rev. 561, 
562 (Spring 2009). 

52 Darren Rosenblum, "Trapped" in Sing Sing: Transgendered Prisoners Caught in the Gender Binarism, 6 
Mich. J. Gender & L. 499, 517 (2000). 

53 Andino Torres, Ex-parte, 2000 PR Sup. LEXIS 104, 19 (approving of a post-operative transsexual's 
petition to change the sex designation on her birth certificate from male to female); quoted from passage 
translated in, Ivan Roman, Court Gives Gay-Rights Activists Hope, Orlando Sentinel, July 17, 2000, at A6. 

54 Sylvia Rivera Law Project, “It's War in Here”: A Report on the Treatment of Transgender and Intersex 
People in New York State Men's Prisons 19 (2007), http://www.srlp.org/files/warinhere.pdf [hereinafter 
SRLP]. 
 
55 Jordan Rogers, Being Transgender Behind Bars in the Era of Chelsea Manning: How Transgender 
Prisoners' Rights Are Changing, 6 Ala. C.R. & C.L.L. Rev. 189, 193 (2015). 
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Transgender inmates are subjected to increased risks of sexual and physical violence and 

harassment with deficient protections, both inside and outside of prison, despite Constitutional 

guarantees. 56  The transgender community makes up less than one-percent (only between 0.1% to 

0.5%) of the U.S. population.57  However, between nineteen and sixty-five percent of transgender 

individuals have been incarcerated, as compared with only three-percent of the cisgender U.S. 

population.58   

The stigma associated with being a transgender person begins early and it persistently 

influences all aspects of that person’s life.59  More than thirty-six percent of transgender individuals 

report dropping out of school due to harassment related to their gender identity, and more than 

ninety percent report experiencing discrimination at work.60  Approximately fourteen percent of 

transgender people are unemployed and between nineteen to thirty percent have histories of 

homelessness.61 

Consequently, the social marginalization experienced by transgender persons leads many to 

seek illegal means of securing income and housing, with prostitution and substance use being the 

two most common offenses landing transgender people in prison.62  Once incarcerated, transgender 

56 Id. at 199. 

57 Tara Haelle, Questions about housing transgender inmates remain unresolved MDedge Psychiatry, 
MDedge Psychiatry (Oct. 30, 2018), https://www.mdedge.com/psychiatry/article/178455/addiction-
medicine/questions-about-housing-transgender-inmates-remain. 
 
58 Id. 

59 Id. 

60 Id. 

61 Id. 

62 Id. 
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inmates face unique and extreme hardships.  “Correctional officers, courts, prisoners, advocates, 

and survey data agree that gay, bisexual, transgender, and effeminate prisoners face greatly 

elevated risks of sexual abuse.”63  Their welfare is consistently threatened by improper medical 

treatment and unacceptable housing options.64   

Inmates routinely rank one another in a hierarchy based on how masculine they seem, and 

hyper-masculinity is associated with sexual or physical aggression or bias towards women.65  Thus, 

many gender-conforming inmates also become vulnerable to sexual assault based on 

characteristics like physical stature, youth, or perceived feminine mannerisms.66     

Transgender women who were born male, are customarily placed in male prisons with 

notorious predators, regardless of their transitional stage.67  Because of their high visibility, they 

quickly become frequent targets for homophobic and transphobic violence and brutality.68  To 

survive, they must either live in complete isolation or become sex slaves for other inmates.69   

Men with gender identity issues who were born female, are also routinely abused and have 

reported similarly harsh treatment in women’s prisons.70 Because the “vast majority” of 

63 Kim Shayo Buchanan, Our Prisons, Ourselves: Race, Gender, and the Rule of Law, Yale L. & Pol'y 
Rev., 29(1) at 15 (2010). 

64 Mason, supra note 9, at 159. 

65 Id. 

66 Id. 

67 SRLP, supra note 54, at 19. 

68 See, generally, Alex Coolman Et Al., Stop Prisoner Rape, ACLU Nat’l Prison Project, Still in Danger: 
the Ongoing Threat of Sexual Violence Against Transgender Prisoners (2005). 

69 Scott, supra. 8, at 1262. 

70 Mason, supra note 9, at 164. 
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transgender prisoners are transgender women incarcerated in male facilities, this Article primarily 

focuses on transgender women.71   However, all legal considerations discussed herein apply with 

equal force to all transgender and gender nonconforming prisoners. 72   

Historically, transgender identity has not been the subject of significant study.73 This is because 

neither the Federal Census Bureau nor the corrections systems have kept consistent data regarding 

this particular minority group’s population, thus a considerable gap exists with respect to the 

populace and victimization of transgender inmates in correctional facilities.74  As a result, very 

little information has been collected statistically across the country on experiences of 

confinement.75   

However, national patterns can be gleaned from various state-based analyses.  For example, a 

California-based study showed that fifty-nine percent of transgender women placed in California 

prisons for men have been sexually assaulted while incarcerated, as compared to four percent of a 

random sample of people incarcerated in the state’s men's prisons.76   

In a separate study out of California, researchers found that transgender inmates are thirteen 

times more likely to be sexually assaulted in prison.77  Additionally, in 2018 a Colorado study 

71 Id. 
 
72 Id. 
 
73 SRLP, supra note 54, at 5. 
 
74 Id. 

75 Id. 

76 Shakisha A. O'Connor, Tenth Annual Review of Gender and Sexuality Law: Criminal Law Chapter: 
Correctional Facilities, 10 GEO. J. GENDER & L. 351, 366 (2009). 

77 Valerie Jenness, et. al., Violence in California Correctional Facilities: An Empirical Examination of 
Sexual Assault, University of California, Irvine, Center for Evidence-Based Corrections, at 2 (2007). 
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showed that approximately forty percent of transgender inmates reported being victims of abusive 

sexual contact by another inmate or a staff member.78  This is at a rate of ten-times the rate among 

the general prison population.79   

It is well-documented that transgender inmates experience horrific levels of violence, and the 

reality is that these statistics only represent those transgender inmates courageous enough to report 

their abuses.80  Transgender inmates often do not report sexual abuse and assault for fear of being 

placed in solitary confinement, or of being viewed as an informant by fellow inmates, a label that 

increases the likelihood of further violence.81  For many, they do not report out of fear of being 

punished by correctional staff in retaliation.82 Violence does not always stem from other inmates.83  

Bianca, a former transgender inmate confined in a medium-security prison for men in New 

York, shared in an interview the repeated instances of rape and assault that she suffered while 

incarcerated.84  Bianca stated: “[There is] lots of harassment from other prisoners, but they’re sort 

of scared of me. The correctional officers are the ones who are the most violent. They’re the ones 

to be scared of.”85  She continued, “[w]hen you get beat up real bad and they don’t want to take 

you out to get checked out, they put you in the snake pit. They threw me in the snake pit for six 

78 H.R. Res. 1007, 71st Gen. Assemb., 2d. Reg. Sess. (Co. 2018). 

79 Id. 

80 Flyn L. Flesher, Cross-Gender Supervision in Prisons & the Constitutional Right of Prisoners to Remain 
Free from Rape, 13 Wm. & Mary J. Women & L. 841 (2007). 

81 Co. H.R. Res. 1007. 

82 Id. 

83 SRLP, supra note 54, at 18. 

84 Id. 

85 Id. 
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months after beating me up. Six months! They’re animals…I got beat up by 12 officers. I’m only 

123 lbs.” 86  This “snake pit” Bianca references is solitary confinement.87 

Jacquie88 endured similar experiences while incarcerated at a New York state prison for men. 

She stated in an interview: 

“I’m raped on a daily basis. I’ve made complaint after complaint, but no response. No 
success. I’m scared to push forward with my complaints against officers for beating me 
up and raping me. I was in full restraints when the correctional officers assaulted me. 
Then after they said I assaulted them. All the officers say is ‘I didn’t do it.’ The Inspector 
General said officers have a right to do that to me. That I’m just a man and shouldn’t be 
dressing like this.”89 
 

 

III.  THE PURPOSE & LIMITS OF PUNISHMENT 

The justice system exists to vindicate our laws and to protect our society.  With that 

responsibility, comes the accepted curtailment of individuals’ rights.90  However, just as with all 

restrictions, there must also be limits, even for those most disfavored.   

Most commonly referenced as pecuniary goals are ideals of deterrence, punishment, 

rehabilitation, and retribution.91  Confinement should not be independent from dignity.92  

86 Id. at 19-20. 

87 For purposes of this Article, “Solitary Confinement” is synonymous with Administrative Segregation, 
“the hole,” and Protective Custody. 

88 SRLP, supra note 54, at 19 (providing from Jacquie’s interview, July 9, 2004). 
 
89 Id. 

90 Price v. Johnston, 334 U.S. 266, 285 (1948). 

91 Harmelin v. Michigan, 501 U.S. 957, 959 (1991). 

92 Melvin Gutterman, The Prison Jurisprudence of Justice Thurgood Marshall, 56 Md. L. Rev. 149, at 
195 (1997). 
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However, as demonstrated by the following subsections, despite existing Constitutional 

safeguards, the range of human rights violations that exist in America’s correctional institutions, 

exemplify a counter-productive climate, negating any interest in rehabilitation or in justice.93    

 

a. Eighth Amendment Protections Against Cruel & Unusual Punishment  

The Eighth Amendment states that the government shall not inflict “cruel and unusual 

punishments.”94 This amendment “manifests ‘an intention to limit the power’ of the state criminal 

justice system” and was specifically intended to protect those individuals convicted of crimes.95  

“Our society has deeply ingrained notions that prisoners are violent, dangerous, and 

animalistic—less than human, in need of control, objects of fear, and deserving of contempt.”96 It 

is those criminals, including transgender inmates,97 “who are most likely to need the protection of 

the Eighth Amendment and its enforcement by the courts.”98 

Particularly, protection for transgender inmates creates a difficult challenge for correctional 

administrators.99  In response, many prison systems allow a prisoner who is at high risk for 

victimization to enter administrative segregation, rather than placement in the prison’s general 

93 SRLP, supra note 54, at 11. 

94 U.S. CONST. amend. VIII. 

95 Whitley v. Albers, 475 U.S. 312, 319 (1986) (quoting Ingraham v. Wright, 430 U.S. 651, 664 (1977)). 

96 Gabriel Arkles, Safety & Solidarity Across Gender Lines: Rethinking Segregation of Transgender People 
in Det., 18 Temp. Pol. & Civ. Rts. L. Rev. 515, 523 (2009). 

97 Kosilek v. Spencer, 889 F. Supp. 2d 190, 204 (D. Mass. 2012) 

98 Hudson v. McMillian, 503 U.S. 1, 10–11 (1992) (quoting Estelle v. Gamble, 429 U.S. 97, 102–03 (1976)). 

99 Michael B. Mushlin, Protecting Vulnerable Prisoners Isolating the Attacker or Victim, 1 RIGHTS OF 
PRISONERS § 3:47 (5th ed.) 
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population.  However, this secluded protection is merely illusory for most.100  Regardless of 

whether or not protective custody provides some level of protection or safety, the detrimental 

physical and psychological impacts of isolation prove protective custody to be a highly undesirable 

alternative to general population.101  

The level of safety that protective custody actually provides varies greatly among facilities.102  

For some, solitary confinement may provide a safe refuge from the violence of other prisoners, 

while for others; isolation only places them at a greater risk of violence at the hands of correctional 

officers and other inmates.103  

As seen in Schwenk v. Hartford, isolating or segregating transgender inmates increases their 

risk of being abused by prison personnel.104  In that case, a pre-operative male-to-female 

transgender prisoner, sued a state prison guard and other prison officials alleging attempted rape 

by the guard.105  Ultimately, however, the prison guard was qualifiedly immune from the inmate's 

claim.106 The qualified immunity defense, as used in Schwenk, provides a difficult hurdle to 

overcome in claims filed by transgender inmates, and sets the tone for their ongoing treatment 

100 SRLP, supra note 54, at 18. 
 
101 Id. 

102 Scott, supra. 8, at 1281. 

103 SRLP, supra note 54, at 18. 
 
104 Schwenk v. Hartford, 204 F.3d 1187, 1194 (9th Cir. 2000). 

105 Id.  

106 Id. at 1194. 
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while incarcerated.107  Articulated in an interview by a former transgender inmate, “PC [protective 

custody] is even worse [be]cause there are no cameras.”108   

Segregation may also leave transgender inmates especially vulnerable to other inmates that are 

also held in segregation.  For example, in Greene v. Bowles, a transgender plaintiff was placed in 

a protective custody unit with another inmate where she was repeatedly assaulted by the inmate, 

culminating in severe injuries when she was struck with a fifty-pound fire extinguisher.109  

Mental and physical harm may also be self-inflicted. Substantiated data demonstrates that 

solitary confinement can cause hallucinations, panic attacks, overt paranoia, diminished impulse 

control, hypersensitivity to external stimuli, and difficulties concerning thinking, concentration, 

and memory.110 Courts have even acknowledged that long-term placement in administrative 

segregation can be psychologically damaging.111 

Securing adequate protections under the Eighth Amendment has been proven to be difficult to 

obtain.112 For example, in DiMarco v. Wyoming Dept. of Corrections, a district court held that a 

107 Jauk, 16 Sexualities 807. 
 
108 SRLP, supra note 54, at 18 (providing from Bianca’s interview, July 9, 2004). 

109 Greene v. Bowles, 361 F.3d 290, 292-3 (6th Cir. 2004). 

110 Jason M. Breslow, What Does Solitary Confinement Do to Your Mind? PBS, 
https://www.pbs.org/wgbh/frontline/article/what-does-solitary-confinement-do-to-your-mind/ (last visited 
Apr 10, 2019). 

111 SRLP, supra note 54, at 11. 
 
112 Lindsey Ruff, Trans-Cending the Medicalization of Gender: Improving Legal Protections for People 
Who Are Transgender & Incarcerated, 28 Cornell J.L. & Pub. Pol'y 127 (2018). 
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prison did not violate a transgender woman's Eighth Amendment rights even though she was 

quarantined in the most restrictive location of a prison for fourteen months.113 

 

b. Fourteenth Amendment Protections Against Due Process Violations 

The Fourteenth Amendment provides that “no state shall deprive any person of life, liberty, or 

property, without due process of law.” 114  Additionally, the Supreme Court has held that a 

protected liberty interest may arise from prison placement decisions and conditions of 

confinement.115 Therefore, in certain circumstances, procedural due process claims may be 

applicable to the solitary confinement of transgender inmates. 116 

This procedural due process approach applies when due process claims are consistent with 

discriminatory acts related to gender.117 As for a substantive due process approach, in certain 

jurisdictions, transgender inmates may also assert that the right to self-define gender is 

fundamental.118  Classifying gender identity as a fundamental right aligns with other due process 

jurisprudence, to include, for example, the right to marry, reproduce, and refuse medical 

113DiMarco v. Wyoming Dep't of Corr. Div. of Prisons, Wyo. Women's Ctr., 300 F. Supp. 2d 1183 (D. 
Wyo. 2004), rev'd sub nom. Estate of DiMarco v. Wyoming Dep't of Corr., Div. of Prisons, 473 F.3d 
1334 (10th Cir. 2007). 
 
114 Ruff, supra note 114, at 153-4. 
 
115 Id. at 154. 
 
116 Id. at 154. 
 
117 Id. at 155. 
 
118 Id.  
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treatment.119  A right to self-define gender fits within this framework of protecting liberty and 

privacy. 120 

To determine whether a protected liberty interest exists, courts evaluate the nature of placement 

conditions “in relation to the ordinary incidents of prison life.”  121 If a protected liberty is 

established, courts will then decipher whether that interest was afforded sufficient due process 

protection.122  However, court decisions have been far from consistent.123  Transgender inmates 

have contested discriminatory use of solitary confinement by relying on the Eighth Amendment 

and Due Process Clause but have had difficulty securing adequate legal protection on either of 

these grounds.124  

 

c. Protections Under the American’s with Disabilities Act (ADA) 

While the prison context is less protective of fundamental rights, courts have a lengthy history 

of requiring a high level of scrutiny when Equal Protection is involved in the prison context.125  

Equal protection under the Fourteenth Amendment exists to protect discrete and insular minorities, 

119 Id.  
 
120 Id. at 156. 
 
121 Id. at 154. 
 
122 Id. at 155. 
 
123 Id. at 155. 
 
124 Lindsey Ruff, Trans-Cending the Medicalization of Gender: Improving Legal Protections for People 
Who Are Transgender & Incarcerated, 28 Cornell J.L. & Pub. Pol'y 127 (2018). 
 
125 Silpa Maruri, Hormone Therapy for Inmates: A Metonym for Transgender Rights, 20 Cornell J.L. & 
Pub. Pol'y 807, 824 (2011). 
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a designation that includes the transgender prisoner population.126  Therefore, just as important as 

claims under the Eighth Amendment against cruel and unusual punishment, the fundamental rights 

regime provides an important federal source of protection for transgender inmates under disability 

rights law, and specifically, the Americans with Disabilities Act (ADA).127  

To succeed in a claim against a prison or other public entity under the ADA, a plaintiff must 

meet four criteria: the plaintiff must be found to be (1) a qualified individual, (2) with a disability, 

(3) who has been discriminated against by a public entity, (4) because of that individual’s 

disability.128 The ADA defines disability, with respect to an individual, as a physical or mental 

impairment that substantially limits one or more of the major life activities of such individual, a 

record of such an impairment; or being regarded as having such an impairment.129 

Disability rights law applies to public accommodations and government services, as opposed 

to sex discrimination law.130  A transgender litigant successfully invoked the protections of the 

ADA for the first time in Blatt v. Cabela's Retail, Inc. (2017), where a federal court ruled that 

transgender people are not categorically barred from seeking relief under the ADA from 

discrimination based on gender dysphoria.131  

126 Id. 

127 Kevin Barry, Jennifer Levi, Blatt v. Cabela's Retail, Inc. & A New Path for Transgender Rights, 127 
Yale L.J. Forum 373 (2017). 
 
128 Connie M. Mayer, Unique Mental Health Needs of HIV-Infected Women Inmates: What Servs. Are 
Required Under the Constitution & the Americans with Disabilities Act?, 6 Wm. & Mary J. Women & L. 
215, 248–49 (1999). 
 
129 42 U.S.C. § 12102(2) (1994). 
 
130 Barry, supra note 127, at 373. 
 
131 Id. 
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The Diagnostic and Statistical Manual of Mental Disorders, 5th Edition (DSM-5) defines 

Gender Dysphoria as “a difference between one's expressed gender and assigned gender” and it 

“refers to discomfort or distress that is caused by a discrepancy between a person’s gender identity 

and that person’s sex assigned at birth.”132  It manifests as “a set of symptoms that include anxiety, 

irritability, depression, and this sense of incongruence or mismatch between one’s sex of 

assignment at birth and internally felt gender identity.”133   

Many courts have recognized Gender Dysphoria as “a serious medical need.”134 Courts have 

also held that prisons that do not offer adequate treatment for Gender Dysphoria act with 

“deliberate indifference” to that need.135 Other courts have held that treatments cannot be denied 

merely because they are expensive136, nor can they be denied merely because they are 

controversial.137  

132 Keohane, 328 F. Supp. 3d at 1293. 

133 Id. 

134 See, e.g., Cuoco v. Moritsugu, 222 F.3d 99, 106 (2d Cir. 2000) (“[T]ranssexualism constitutes a serious 
medical need.”); Brown v. Zavaras, 63 F.3d 967, 970 (10th Cir. 1995) (prison officials must address the 
medical needs of “transsexual” prisoner); Phillips v. Michigan Dep't of Corrections, 731 F. Supp. 792, 
799 (W.D. Mich. 1990) (blanket prohibition on treatment for GD is grounds an Eighth Amendment 
claim). 
 
135 See, e.g., Soneeya v. Spencer, 851 F. Supp. 2d 228, 248 (D. Mass. 2012). 
 
136 Harris v. Thigpen, 941 F.2d 1495, 1509 (11th Cir. 1991) (holding that lack of funds will not excuse 
failure to maintain certain minimum level of medical service necessary to avoid imposition of cruel and 
unusual punishment). 
 
137 Kosilek v. Maloney, 221 F. Supp. 2d 156, 182 (D. Mass. 2002) (holding that it is unreasonable for 
prison officials to fail to provide medical care due to its controversial nature because “it is the primary 
purpose of the Bill of Rights ... to protect rights of minorities from the will of the majority”).  
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However, such decisions rarely specify the type or level of treatment required.138  In other 

words, the Eighth Amendment may guarantee transgender inmates the right to some treatment for 

Gender Dysphoria, but it does not guarantee choice in determining the course of that treatment. 139  

Therefore, significant limitations remain.140  

According to the World Professional Association for Transgender Health (WPATH), 

“[t]reatment is individualized: What helps one person alleviate Gender Dysphoria might be very 

different from what helps another person. This process may or may not involve a change in gender 

expression or body modifications.” 141 

Despite the medical consensus that gender dysphoria is a legitimate condition, prison staff 

routinely view gender-related services as cosmetic rather than medically necessary, and deny or 

delay requisite treatment.142  As a result of non-treatment, individuals may experience physical 

symptoms, including vomiting, nausea, bruising, severe pain, and even a desire to mutilate one's 

genitals.143   

138 See, e.g., Briones v. Grannis, CV 09-08074-VAP(VBK), 2010 WL 3636139, at *6 (C.D. Cal. Sept. 14, 
2010) (holding that the Eighth Amendment does not grant a prisoner his or her choice of treatment for 
Gender Dysphoria). 
 
139 Ruff, supra note 114, at 146. 

140 Id.  
 
141 Id. at 139. 
 
142SRLP, supra note 54, at 27.  
 
143 HUMAN RIGHTS WATCH, Ill-Equipped: U.S. Prisons and Offenders with Mental Illness 1 (2003), 
https://www.hrw.org/reports/2003/usa1003/usa1003.pdf (hereinafter HRW). 
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For example, in Supre v. Ricketts144, a transgender inmate was denied repeated requests for 

estrogen treatment and, without hormone therapy for her gender dysphoria, she continually self-

mutilated until her testicles became so damaged that they had to be surgically removed.145   

The suicide rate for those with untreated gender dysphoria is high, ranging between twenty to 

thirty percent. 146  Whereas, for those who receive consistent gender-conforming therapies, the 

suicide percentage is between one and two percent.147   

It is medically dangerous practice to abruptly extinguish preexisting hormone therapy.148  

However, this practice occurs often in prisons, both upon initial incarceration as well as in prison 

transfers, where one prison allowed hormone-treatment but then a newly assigned prison would 

not.149   

Inmates have a fundamental right to necessary medical care while incarcerated under the 

Eighth Amendment.150 Specific medical concerns often stem from forced prostitution, sexual 

abuse, and the practice of exchanging sex for protection for transgender inmates, which renders 

the prison population as a whole, highly vulnerable to sexually transmitted infections, especially 

144 Supre v. Ricketts, 792 F.2d 958 (10th Cir. 1986). 

145 Id. 

146 SRLP, supra note 54, at 28. 
 
147 Id. 

148 SRLP, supra note 54, at 28. 

149 Id. at 28. 

150 See, generally, Harris v. Thigpen, 941 F.2d 1495, 1509 (11th Cir. 1991) (holding that lack of funds 
will not excuse failure to maintain certain minimum level of medical service necessary to avoid 
imposition of cruel and unusual punishment). 
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HIV and hepatitis.151  Contagions, such as these, are widespread in U.S. correctional facilities; 

however, access to medical care varies dramatically among the fifty states,152 with an 

overwhelming percentage of inmates receiving inadequate preventative care, disease treatments 

(including treatment for HIV and Hepatitis-C), primary medical care, and mental health 

treatments.153  

Consequently, housing determinations based on subjective interpretations of outward, physical 

characteristics or medical classification, lacks humanity and decency.154  Such policies endanger 

transgender people who are incarcerated, and stigmatize transgender people overall. 155 

 

III. BUILDING UPON JUDICIAL STEPPING STONES 

"Equal Justice Under Law" is engraved in stone above the western façade of the United States 

Supreme Court Building.156 These words are designed to assure Americans that the Judicial Branch 

serves as their guardians, as the interpreters of the Constitution and the final arbiters of the law, in 

order to ultimately provide equal treatment and protections for all. 157   

151 Kari Larsen, Deliberately Indifferent: Gov't Response to HIV in U.S. Prisons, 24 J. Contemp. Health L. 
& Pol'y 251 (2008). 

152 Id. 

153 HRW, supra note 143. 

154 Ruff, supra note 114, at 142. 

155 Id.  
 
156 Rebecca E. Zietlow, Exploring A Substantive Approach to Equal Justice Under Law, 28 N.M.L. Rev. 
411 (1998). 

157 Max Lerner, Constitution & Court as Symbols, 46 Yale L.J. 1290, 1310 (1937).   
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Some Justices have played greater roles than others in actively defining this promise.  The late 

Chief Justice William Rehnquist openly promulgated, “[s]urely no individual did more to make 

these words a reality than Thurgood Marshall.”158  As the ninety-sixth Justice of the United States 

Supreme Court, Justice Marshall’s impact was gradual, primarily developed and built upon 

through his dissents. 159  Today, we still bear witness to his impact in present day Opinions coming 

from the Supreme Court.160 

In 1925, Congress and the Executive Branch enacted the Judiciary Act in response to a caseload 

crisis before the Supreme Court.161 The Act enables the creation and continuous expansion of 

certiorari review for federal claims, meaning, the Court would no longer review every federal 

question case presented.162   In order to guarantee stability and uniformity in the judicial system, 

the Court articulated broad doctrines that would provide guidance to the lower courts, dispensing 

of the relatively indeterminate “reasonableness” standard applied up until that point.163  Standards 

of review were thus established to enable the Supreme Court to maintain a meaningful supremacy 

over its judicial inferiors.164 

158 William J. Brennan, Jr., A Tribute to Justice Thurgood Marshall, 105 Harv. L. Rev. 23 (1991). 

159 Raffi S. Baroutjian, The Advent of the Multifactor, Sliding-Scale Standard of Equal Prot. Review: Out 
with the Traditional Three-Tier Method of Analysis, in with Romer v. Evans, 30 Loy. L.A.L. Rev. 1277 
(1997). 

160 See, e.g. Obergefell v. Hodges, 135 S. Ct. 2584, 2598 (2015). 
 
161 Tara Leigh Grove, Tiers of Scrutiny in A Hierarchical Judiciary, 14 Geo. J.L. & Pub. Pol'y 475, 476 
(2016). 
 
162 Id. at 477. 

163 Id. at 478. 

164 Id. at 477. 
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The standards have evolved over time to form a three-tier framework of judicial scrutiny of 

review.165  These standards of review provide the Supreme Court different levels of analysis of 

legislation concerning state action in an equal protection setting.166  First, under minimum 

rationality review, the legislation only has to be rationally related to legitimate government 

interests and not impose irrational burdens on individuals. 167 Second, under intermediate review, 

the legislation must be substantially related to advancing important or substantial governmental 

interests, and not be substantially more burdensome than necessary to advance these interests.168  

Third, under strict scrutiny, the statute must directly advance compelling governmental interests 

and be the least restrictive effective means of doing so.169  

The sufficiency of the three-tiered equal protection standard of review has been questioned by 

both legal commentators and by individual justices of the Supreme Court, including Justice 

Thurgood Marshall.170 Justice Marshall advanced a multifaceted approach for determining which 

level of judicial scrutiny was most appropriate, when questions of equality and liberty are 

challenged together.171   

165 Baroutjian, supra note 159, at 1316.  

166 Erwin Chemerinsky, Constitutional Law: Principles and Policies 645 (2d ed. 2002). 

167 Id. 

168 See, e.g., Erwin Chemerinsky, Constitutional Law: Principles and Policies 529 (1997) (“Under strict 
scrutiny a law is upheld if it is proven necessary to achieve a compelling government purpose.”)  

169 Id. 

170 Baroutjian, supra note 159, at 1316-7. 

171 Peter S. Smith, The Demise of Three-Tier Review: Has the United States Supreme Court Adopted A 
"Sliding Scale" Approach Toward Equal Prot. Jurisprudence?, 23 J. Contemp. L. 475 (1997). 
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Under his concept of a sliding-scale method of review, courts consider the “character of the 

classification in question, the relative importance to individuals in the class discriminated against 

of the governmental benefits that they do not receive, and the asserted state interests in support of 

the classification,”172 as well as “the constitutional and societal importance of the interest adversely 

affected and the recognized invidiousness of the basis upon which the particular classification is 

drawn,”173 for both Due Process and Equal Protection analysis.174 From these factors, according 

to Marshall, the “degree of care with which the court will scrutinize particular classifications”175 

is then determined.176  

Marshall’s case-specific method of determining the appropriate degree of judicial scrutiny was 

not persuasive upon its creation.177  Consequently, Marshall articulated his beliefs and frustrations 

with Court consensus in dissenting opinions.  

Earning him the moniker of the “Great Dissenter,”178 Marshall consistently challenged the 

Court to expand classifications subject to "more searching judicial scrutiny," by recording 

172 Dandridge v. Williams, 397 U.S. 471, 521 (1970) (Marshall, J., dissenting). 

173 San Antonio Indep. Sch. Dist. v. Rodriguez, 93 S. Ct. 1278, 1330 (1973) (Marshall, J., dissenting). 

174 See Richardson v. Belcher, 404 U.S. 78 (1971) (Marshall, J., dissenting). 

175 Rodriguez, 93 S. Ct. at 1330. 

176 Shantanu Chatterjee, Searching Scrutiny: Thurgood Marshall’s Constitutional Jurisprudence and its 
Influence on Lawrence v. Texas and Obergefell v. Hodges, 1.1 Williamette Soc. Just. & Eqty L.J. 6 (January, 
2018). 

177 Id. 
 
178 Judge Lynn Adelman, The Glorious Jurisprudence of Thurgood Marshall, 7 Harv. L. & Pol’y Rev. 113 
(2013).  
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examples of other "discrete and insular" minorities, constitutional infringements, and 

demonstrating reasons for heightened Constitutional protections.179  

While a majority opinion holds the force of law, justices may also speak in dissent when they 

believe important matters are at stake.180 Often, it is through such dissents that progress is 

eventually made in society.181  Such dissents are intended to appeal to “the intelligence of a future 

day.”182  Justice Ruth Bader Ginsburg has stated: “[t]he greatest dissents do become court opinions 

and gradually over time, their view become the dominant view. So that's the dissenter's hope: that 

they are writing not for today but for tomorrow.”183   

This Article studies the opinions of Justice Marshall to demonstrate how his sliding scale 

standard of review has gradually impacted Supreme Court decisions over time and eventually was 

relied upon by Supreme Court Justice Anthony Kennedy in the 2015 same-sex marriage equality 

case, Obergefell v. Hodges.184  Therein, Justice Kennedy was able to effectively circumvent the 

traditional application for rational basis review of state laws that targeted homosexuals, and instead 

apply a standard that considered both due process and equal protection interests, just as Thurgood 

Marshall initially advocated for in Dandridge v. Williams.185  Justice Marshall’s numerous 

179 Baroutjian, supra note 159, at 1317. 

180 Linda Przybyszewski & Melvin I. Urofsky, DISSENT & THE SUPREME COURT: ITS ROLE IN THE COURT'S 
HISTORY & THE NATION'S CONSTITUTIONAL DIALOGUE (New York: Pantheon Books, 2015). Pp. Xiii + 
528. (Hardcover). ISBN: 978-0-307-37940-5, 56 Am. J. Legal Hist. 360, 360 (2016). 

181 Id. 

182 Id.  

183 Interview by Nina Totenberg with Ruth Bader Ginsburg, Justice, Supreme Court of the U.S. (May 2, 
2002), available at http://www.npr.org/programs/morning/features/2002/may/ginsburg/. 

184 Obergefell, 135 S. Ct. at 2598. 
 
185 Baroutjian, supra note 159, at 1316. 
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opinions serve as the stepping stones necessary for transgender inmates to attain the protections 

the Constitution guarantees.186 In Marshall’s own words,  

“We must dissent from the indifference. We must dissent from the apathy. We must 
dissent from the fear, the hatred and the mistrust…We must dissent because America can 
do better, because America has no choice but to do better.”187 

 

STEPPING STONE 1:  A More Inclusive Standard of Judicial Review 

Justice Marshall voiced his dissatisfaction with the existing equal protection framework, 

suggesting a complete break with the pre-defined standards of equal protection review.188  He 

argued for a “sliding scale” approach to Equal Protection jurisprudence, instead of the rigid, 

traditional framework, and he illustrated his position that rational basis review is not necessarily 

the appropriate level of scrutiny simply because the class affected is not “suspect” and the interests 

at stake are not “fundamental rights.”189   

For example, in the 1970 case of Dandridge v. Williams,190  Justice Marshall dissented to the 

majority’s ruling that upheld a Maryland rule, which capped grants from Aid to Families with 

Dependent Children (“AFDC”), thereby denying to large families benefit levels based on family 

need. 191  The majority concluded that the rule was constitutional because it was a distinction based 

186 Id. 

187 Thurgood Marshall, Supreme Justice: Speeches and Writings 314 (J. Clay Smith ed., 2003). 
 
188 R. Randall Kelso, Standards of Review Under the Equal Prot. Clause & Related Constitutional 
Doctrines Protecting Individual Rights: The "Base Plus Six" Model & Modern Supreme Court Practice, 4 
U. Pa. J. Const. L. 225, 226 (2002). 

189 Baroutjian, supra note 159, at 1317. 

190  Dandridge, 397 U.S. at 471. 

191 Lisa A. Crooms, A Stone's Throw to Justice: Liberty, Equal., & Women's Rights in the Supreme Court 
Opinions of Justice Thurgood Marshall, 52 How. L.J. 559 (2009). 
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on class, which was presumptively constitutional and justified if reasonably related to a legitimate 

government interest. 192   

Justice Marshall disagreed.193 In his dissent, Marshall suggested a balancing test that would 

take into consideration the “facts and circumstances behind the law, the interests which the state 

claims to be protecting, and the interests of those who are disadvantaged by the classification.”194  

He argued that the law is not an abstract concept removed from the society it serves and that judges, 

as safeguards of the Constitution, must constantly strive to narrow the gap between the ideal of 

equal justice and the reality of social inequality.195 

Justice Marshall again dissented in a analogous case three years later to the majority holding 

in San Antonio Independent School District v. Rodriguez, when the Court refused to examine a 

Texas public education finance system with strict scrutiny after the system failed to distribute 

funding equally among its school districts.196  The Court reasoned that because there is no 

fundamental right to education in the Constitution and since the system did not systematically 

discriminate against all poor people in Texas, it was not to be reviewed with strict scrutiny.197  

192 Id. at 572. 
   
193 Id. at 573. 
   
194 See Dandridge, 397 U.S. at 521 (Marshall, J., dissenting). 

195 The Hon. Arrie W. Davis, The Richness of Experience, Empathy, and the Role of a Judge: The Senate 
Confrontation Hearings for Judge Sonia Sotomayor, 40 U. Balt. L.F. 1 (2009); Sandra Day O’Connor, 
Thurgood Marshall: The Influence of a Raconteur, 44 Stan. L. Rev. 1217, 1218 (1992). 

196 Rodriguez, 411 U.S. at 71. 

197 Id. 
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Justice Marshall, in a sixty-one page dissent, stated that the “majority's holding could only be 

seen as a retreat from our historic commitment to equality of educational opportunity.”198  He 

further argued that the Court’s determination of “fundamental rights” for the purposes of the Equal 

Protection Clause should be based on specific constitutional guarantees, and that because 

education is important to exercising the right to free speech and the right to participate in the 

political process, the Court should consider it a fundamental right and apply strict scrutiny. 199  

Developing his reasoning further through subsequent dissents200, Justice Marshall established 

an alternative method of equal protection review, articulating a three-prong balancing test, which 

incorporated the “importance of the governmental benefits denied”, the “character of the class” in 

question, and the “asserted state interests.”201 Legal scholars have come to call this three-prong 

balancing approach the “multifactor, sliding-scale” method of equal protection review.202   

Justice Marshall’s 1977 dissents in Maher v. Roe203 and Beal v. Doe 204best illustrate this 

multifactor, sliding-scale approach. 205 In Maher, indigent females claimed that the Connecticut 

Welfare Department limits state Medicaid benefits for first trimester abortions to those that are 

198 Id. 

199 Id. 

200 See, e.g., United States v. Kras, 409 U.S. 434 (1973) (Marshall, J., dissenting); Milliken v. Bradley, 
418 U.S. 717 (1974) (Marshall, J., dissenting). 

201 Baroutjian, supra note 159, at 1316. 

202 Id. at 1316-7. 

203 Maher v. Roe, 432 U.S. 464, 484 (1977). 

204 Beal v. Doe, 432 U.S. 438 (1977). 

205 Baroutjian, supra note 159, at 1317. 
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medically necessary.206  The majority found that the statutes at issue merited rational basis review 

because the classifications neither involved a suspect class nor implicated a fundamental right.207  

In dissent, Justice Marshall and Justice Brennan, criticized the Court for its “distressing 

insensitivity to the plight of impoverished pregnant women,” in rendering the decision and asserted 

the inadequacy of the three-tiered system of analysis consistently applied by the Court. 208   

Highlighting comparable funding issues in the case Beal v. Doe, Marshall’s dissent did not 

refer to the right as fundamental or non-fundamental.209 Rather, he spoke of the right as “vital” 

and of “especial importance,” thus demonstrating his sliding-scale approach without implicating 

the “strict scrutiny” label.210  

This sliding-scale system weighs the right according to its relative importance, rather than 

attempting to pigeonhole rights as either fundamental or non-fundamental, and treats non-

fundamental rights as either vital, crucial, substantial, or moderate rights, providing for a varying 

form of heightened scrutiny depending on the relative importance of the right.211  Further, the term 

“multifactor” indicates that after a court determines the relative importance of the right, it will 

balance many factors in deciding whether a certain enactment actually infringes on that right, 

206 Maher, 432 U.S. at 484. 

207 Id.  

208 Baroutjian, supra note 159, at 1318. 

209 Id. 
 
210 Id. at 1319. 

211 Id. at 1317. 



 33 

thereby violating the equal protection guarantee.212  It is with this framework, Justice Thurgood 

Marshall has provided the first stepping stone. 

 

STEPPING STONE 2: Narrowing the Gap Between Constitutional Ideal and Reality for Prisoners 

Marshall is remembered for using the tools of legal argument to shield those “unpopular 

clients,” and he left a legacy of majority opinions and commanding dissents protesting the 

curtailment of defendants' fundamental rights.213  His prison jurisprudence demonstrated the 

philosophy that all persons, even disfavored citizens living behind bars, are entitled to the Court's 

protection of their basic rights. 214  He understood that real people live in the prison facilities and 

that they matter.215  His consistent persuasion ultimately prevailed.216 

Marshall was not against incarceration, nor harsh punishment; he was simply in favor of 

applying constitutional rights and protections as much as possible in the prison setting and 

otherwise.217 He reminded his colleagues that “the punishment must always be administered within 

the limitations set down by the Constitution.”218   

Prior to being confirmed to the Supreme Court, Thurgood Marshall served as a Second Circuit 

Judge, where he wrote of the numerous occasions where courts refused to consider the severe and 

212 See City of New Orleans v. Dukes, 427 U.S. 297, 303 (1976). 

213 William J. Brennan, Jr., A Tribute to Justice Thurgood Marshall, 105 Harv. L. Rev. 23, 28 (1991). 

214 See, e.g., Rhodes, 452 U.S. at 369-77 (Marshall, J., dissenting). 

215 Brennan, 105 Harv. L. Rev. at 28. 

216 Id.  

217 Id.  

218 Gutterman, supra note 92, at 151. 
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demeaning conditions of prison life, explaining they had no role in regulating prisons.219   In the 

late 1960’s and early 1970’s, however, federal judges began to learn about the barbaric conditions 

in state penitentiaries.220  Confronted with factual and gruesome realities, judges shifted from their 

traditional hands-off doctrine, and began to lean towards prisoners’ rights jurisprudence.221   

The most striking development in prison law during that time was the federal bench's 

recognition that state prisoners were entitled to minimum constitutional standards during 

confinement.222  Aware that conditions within many American prisons were insufficient, Justice 

Marshall utilized his position to challenge the court and to call the public's attention to the 

degrading circumstances of prison life.223   

Beginning in the mid-1970’s, the Supreme Court agreed to consider the principles relevant to 

prison confinement claims.  In 1976, for example, in an early majority opinion written by Marshall, 

Estelle v. Gamble, the Court set precedent by holding that the Eighth Amendment applies to serious 

deprivations of liberty that may occur in prison.224  Marshall wrote that an inmate must rely on 

prison authorities for medical needs and that the “deliberate indifference” by prison staff to provide 

219 See, e.g., Banning v. Looney, 213 F.2d 771, 771 (10th Cir. 1954) (“Courts are without power to supervise 
prison administration or to interfere with the ordinary prison rules or regulations.”). 

220 See, e.g., Holt v. Sarver, 309 F. Supp. 362, 378-81 (E.D. Ark. 1970) (describing the degrading and 
disgusting conditions), aff'd, 442 F.2d 304 (8th Cir. 1971). 

221 See generally, Maryland v. McCray, 267 Md. 111, 134 (1972). (describing under the Hands-Off Doctrine 
“the courts ha[d] steadfastly refused to review the complaints of persons confined in [prison] and the various 
penal institutions, for the reasons that the redress of grievances of the inmates was for the executive branch 
of government.”)  

222 See, e.g., Block v. Rutherford, 468 U.S. 576, 596 (1984) (Marshall, J., dissenting) (“[T]he Court has 
turned a deaf ear to inmates' claims that the conditions of their confinement violate the Federal 
Constitution.”). 

223 Gutterman, supra note 92, at 151. 

224 Estelle v. Gamble, 429 U.S. 97 (1976).  
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for such medical needs of prisoners would constitute cruel and unusual punishment.225 Justice 

Marshall swiftly built upon Estelle in 1977 with another majority opinion, Bounds v. Smith, in 

which the Court tested the basic constitutional right of prison inmates’ access to legal documents 

prior to court.226  In that case, Marshall articulated that “[t]he cost of protecting a constitutional 

right cannot justify its total denial.”227  As a result, federal dockets became opened to prisoners 

with complaints of mistreatment and deprivation of constitutional rights.228   

Marshall recognized that by demeaning and demoralizing prisoners, the system failed to 

prepare them for the outside world.229  He was consistently disappointed by “a democratic society 

that maintains a prison system which cages inmates like animals, stacks them like chattel in a 

warehouse, and then expects that they emerge as decent, law-abiding citizens.”230  Thus, in 

dissents, Marshall protested such treatment, expressing his philosophy of decency and humanity 

when reviewing prison-related cases. 231  

In 1981, Marshall wrote as the sole dissenter in Rhodes v. Chapman, when the Court held that 

double celling at an Ohio maximum security prison did not violate the Eighth Amendment and 

that the standard for unconstitutional conditions must be serious and extreme in order for there to 

225 Id. at 104. 

226 Bounds v. Smith, 97 S. Ct. 1491 (U.S. 1977). 

227 Id. 

228 Gutterman, supra note 92, at 155. 

229 Id. at 173. 

230 Id.  

231 Id. at 174. 
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be “cruel and unusual punishment.”232  Dissatisfied by the majority’s holding, Marshall objected 

to the placement of two prisoners in a small cell specifically designed to house only one prisoner, 

stating that: “[st]ate cannot impose punishment that violates ‘the evolving standards of decency 

that mark the progress of a maturing society.”233  It was then that Marshall realized that in addition 

to decency and humanity, deference must also be a necessary ingredient for prison reform.234 

Marshall believed that a convicted person's loss of liberty was the sole punishment permitted 

and that any additional restraints or deprivations in the normal structure of prison life should be 

subject to judicial scrutiny.235  He reiterated this philosophy in subsequent dissents and in the 1984 

case of Block v. Rutherford, Justice Marshall spoke in dissent once again.236  Therein, Marshall 

reiterated for a fourth,237 that “the Court has turned a deaf ear to inmates' claims that the conditions 

of their confinement violate the Federal Constitution.”238  

Justice Marshall strove to develop a prison jurisprudence that preserved concepts of dignity, 

humanity, and decency.  He viewed the Constitution as protecting indispensable human values 

232 Rhodes 452 U.S. at 351-2. 

233 Id.  

234 Gutterman, supra note 92, at 160. 

235 Id. at 174. 

236 See Rhodes 452 U.S. at 174. 

237 See, generally, Rhodes v. Chapman, 452 U.S. 337, 101 S.Ct. 2392, 69 L.Ed.2d 59 (1981); Bell v. Wolfish, 
441 U.S. 520, 99 S.Ct. 1861, 60 L.Ed.2d 447 (1979); Hudson v. Palmer, 468 U.S. 517, 104 S.Ct. 3194, 82 
L.Ed.2d 393. 

238 Block v. Rutherford, 468 U.S. 576, 596 (1984) (Marshall, J., dissenting) 
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from government interference, even in the face of the special need for efficient prison 

administration.239  He criticized blind deference to governmental authority. 240 

Although there may exist a basic intuitive appeal for harsh prison treatment, for Justice 

Marshall it made no sense to confine a person under conditions that may increase the likelihood 

of recidivism.241  Marshall’s theory was centered on the intersection of certain constitutional rights, 

and state actions that implicate the intersections of constitutional rights should heighten the level 

of scrutiny that apply.242   

In subsequent cases, Justice Marshall emphasized that it is the judiciary's obligation to enforce 

the rights of the politically powerless.243  Hence, the second stepping stone is provided by 

Thurgood Marshall to attribute basic fundamental protections to prisoners. 

 

STEPPING STONE 3: Extending Protections Under a “Second Order” Rational Basis Analysis 

Justice Thurgood Marshall was unwavering in his conviction that the Constitution called for a 

less-rigid means for protecting equality.244 He, therefore, argued for meaningful scrutiny for 

numerous classifications, including gender, age, the poor, the incarcerated, as well as the 

disabled.245   

239 Gutterman, supra note 92, at 174. 
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242 See United States v. Salerno, 481 U.S. 739, 762 (1987) (Marshall, J., dissenting). 

243 Gutterman, supra note 92, at 195. 
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637 (2009). 
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Justice Marshall wrote an important concurrence in Cleburne v. Cleburne Living Center, Inc.246 

in 1985, after the Court was faced with a classification that did not involve either of the suspect 

groups of race or fundamental rights, but still had a stench of an illegitimate motive.247  Therein, 

the Court invalidated a zoning ordinance that discriminated against people with intellectual 

disabilities in violation of equal protection.248  According to Justice Marshall, people with 

intellectual disabilities “have been subject to a ‘lengthy and tragic history’ . . . of segregation and 

discrimination that can only be called grotesque.”249   

Although much has changed for people with intellectual disabilities, Justice Marshall 

explained this long history of “social and cultural isolation” has resulted in “ignorance, irrational 

fears, and stereotyping” that continue to endure “stymie[ing] recognition of the[ir] dignity and 

individuality.” 250    

His opinion revealed the origins of the variable approach explaining as history progresses and 

culture changes, society can alter its perception of classifications once seen as legitimate, and 

interests once seen as insignificant. 251   Therefore, courts should consider shifting “cultural, 

political, and social patterns” to identify the degree of scrutiny that is most appropriate.252   

246 City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 460 (1985). 
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Despite the Court invalidating the zoning ordinance behind a façade of “rational basis” in this 

case, according to Justice Marshall, “the exactitude of the majority’s analysis suggests that it 

applied heightened judicial scrutiny.” 253  Continuing, he stated that the “constitutional and societal 

importance of the interest adversely affected,” therefore, justified a more demanding level of 

scrutiny than rational basis analysis, and Marshall—unlike the majority—admitted this by writing 

separately. 254  

This alternative understanding afforded later courts an opportunity to broaden their analytical 

considerations in cases where rational basis review would have compelled courts to uphold the 

challenged statues and explains why a classification triggering “mere rationality” review resulted 

in an analysis that refused to conceive of justifications for the government. 255 Had Marshall not 

written separately in Cleburne, an explanation for the Court’s deviation from a more rigid rational 

basis standard of review, likely would have been lost. 256  This “second order” rational basis 

analysis, as Marshall called it, 257  provides the third stepping stone for this Article. 

Marshall’s “second order” rational basis explanation eventually enabled the Court to “delve 

into exacting analyses of sexuality classifications despite the directive of traditional jurisprudence 

to only require mere rationality for non-suspect classes.” 258  It first rematerialized in Lawrence v. 
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Texas when the United States Supreme Court held that state statutes criminalizing private 

consensual sexual conduct between adults were unconstitutional. 259 

Justice Kennedy further solidified this decision in 2015, with the prominent marriage equality 

case, Obergefell v. Hodges.260 Justice Kennedy’s reasoning regarding sexual orientation was 

arguably shaped by Marshall’s jurisprudential influence.261 Kennedy’s consideration of both Equal 

Protection and Due Process principles in single analyses echoed the jurisprudential approach that 

Thurgood Marshall propounded.262   

In both cases, Kennedy instructed courts to consider the “character of the classification in 

question, the relative importance to individuals in the class discriminated against of the 

governmental benefits that they do not receive, and the asserted state interests in support of the 

classification,” just as Marshall urged in his dissent in Dandridge v. Williams.263  

Second, Kennedy also instructed courts to consider, “the constitutional and societal importance 

of the interest adversely affected and the recognized invidiousness of the basis upon which the 

particular classification is drawn,” as Marshall had emphasized in his dissent in San Antonio v. 

Rodriguez.264 

259 Lawrence v. Texas, 539 U.S. 558 (2003). 
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Kennedy then analyzed those considerations for both Due Process and Equal Protection 

analysis.265  Considering both of these factors, according to Marshall, should determine the “degree 

of care with which the court will scrutinize particular classifications.”266  

Lawrence v. Texas, which involved a Texas statute that criminalized same-sex “intimate sexual 

conduct,” Kennedy chose to analyze the facial constitutional challenge to the statute under the Due 

Process Clause, but he also considered equal protection principles in his analysis.267  Kennedy’s 

consideration of equal protection principles and the evolving nature of discrimination and 

oppression, under the guise of rational basis review, suggests that Marshall’s Equal Protection 

jurisprudence influenced Justice Kennedy’s reasoning therein.268   

In Obergefell, both Kennedy’s opinion and O’Connor’s concurrence included aspects of 

Marshall’s variable approach, as they considered the invidiousness of the classification and the 

interests at stake for homosexuals in applying a less tolerant form of rational basis review than the 

traditional approach.269   

Kennedy’s historiography in Obergefell regarding liberty and equality stated that “changed 

understandings of marriage are characteristic of a Nation where new dimensions of freedom 

become apparent to new generations, often through perspectives that begin in pleas or protests and 

then are considered in the political sphere and the judicial process.”270  There, Kennedy mirrored 

265 Chatterjee, supra note 176, at 79. 

266 Rodriguez, 93 S. Ct. at 1330.  
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268 Id. at 79. 
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Marshall’s argument in Cleburne,271 “that constitutional principles of equality, like constitutional 

principles of liberty, property, and due process, evolve over time.”272   

Regardless of whether the class is “doctrinally suspect,” Kennedy pointed to the evolving 

nature of equality and liberty as the basis for his dual Equal Protection and Due Process analysis: 

“[t]his interrelation of the two principles furthers our understanding of what freedom is and must 

become,” and the historically evolving nature of equality and liberty.273  Thus, Kennedy’s opinions 

in Lawrence274 and Obergefell275 applied searching scrutiny on the grounds that the challenged 

laws restricted liberty in a discriminatory fashion by targeting homosexuals, thereby implicating 

both the Due Process Clause and Equal Protection Clause.276  

“Thurgood Marshall came to the Court showing that facilities or opportunities were not 
equal, in case after case… He set the building blocks, until it became obvious that separate 
couldn't be equal.…. Generally, change in our society is incremental. Real change, 
enduring change, happens one step at a time.” 277 

 

Justice Marshall's pivotal role in prison reform provides the central theme for many of the 

Court's new voices, including questions that involve transgender inmates.  Most recognized is the 

1994 case of Farmer v. Brennan, in which the Supreme Court ruled that prison officials’ deliberate 
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indifference to the beating and rape of a transgender prisoner, violated Eighth Amendment’s 

prohibition against cruel and unusual punishment.278  Writing for the majority, Justice David 

Souter acknowledged that prison rape is not constitutionally tolerable and that “[b]eing violently 

assaulted in prison is simply not ‘part of the penalty that criminal offenders pay for their offenses 

against society.”279   

Although not postulating the point at which the risk of inmate assault becomes sufficiently 

intolerable for Eighth Amendment purposes, Farmer ultimately required prison officials to protect 

prisoners from the violence of other prisoners, both physically and mentally.280  

The Court has since recognized that if rehabilitation is truly a goal of confinement, courts are 

thus responsible for carrying out this purpose and should intervene when prison practices make it 

impossible.281   

 

IV. CHUTES & LADDERS FOR TRANSGENDER INMATES TODAY 

Gender identity is no longer a foreign concept. It is now analogized with other protected, 

fundamental rights of decisional autonomy, including the right to determine if, when, or how one 

wants to conceive a child, the right to express one's sexual orientation, and the right to be intimately 

associated with the person of one's choice.282   
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Under the current law, neither sexual orientation nor gender identity is considered a federally 

suspect class, although many states have considered them as such.283  Marshall’s variable approach 

has allowed judges to analyze statutes with heightened scrutiny even though they did not target a 

“suspect class” or infringe on a “fundamental right.”284  Accordingly, it is the Court's decisional 

privacy and liberty jurisprudence that allows for an articulation of a fundamental right to gender 

self-determination. 285   

Judicial opinions, statutes, and ordinances vary nationwide regarding the treatment of 

transgender people and inmates.  As recognized in Crosby v. Reynolds,286 the question of where to 

place transgender inmates has no perfect answer.287  There are many factors that must be 

considered before a change can be determined, including administrative considerations for 

implementation, costs, intra-facility policies and enforcement, and educational requirements for 

prison staff. 288   Despite the lack of a perfect answer, there is a better answer to the current 

protocols. 289  In his concurring opinion to Farmer v. Brennen, Justice Harry Blackmun wrote: 

“The fact that our prisons are badly overcrowded and understaffed may well explain many 
of the shortcomings of our penal systems. But our Constitution sets minimal standards 
governing the administration of punishment in this country290, and thus it is no answer to 
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the complaints of the brutalized inmate that the resources are unavailable to protect him 
from what, in reality, is nothing less than torture.”291  

 

In 2003, Congress enacted the Prison Rape Elimination Act (“PREA”).292 PREA established 

the Prison Rape Elimination Commission, which must hold public hearings and submit its findings 

to Congress in order to create a “zero-tolerance standard” for prison rape, preventing prison rape, 

“develop[ing] and implement[ing] national standards for the detection, its prevention, reduction, 

and punishment of prison rape,” and increasing the accountability of prison officials who fail to 

detect, prevent, reduce, and punish prison rape, under 42 U.S.C. § 15602 (2006).  The Commission 

further suggested that male-to-female transgender inmates be housed in female prisons, citing to 

“individualized determinations based on other factors in addition to the person's current genital 

status.”293  

“The nature of injustice is that we may not always see it in our own times.”294 

Just as in the classic board game of Chutes and Ladders, commonly seen are gradual climbs 

towards goals of equality and dignity-affirmation, but with a roll of a dice we can also see those 

efforts chute back to a place where they lay before.  Under the administration of President Barack 

Obama, the U.S. Bureau of Prisons required in 2016 for federal inmates' gender identity to "be 

given serious consideration" in housing decisions and that individuals would be classified, on a 

291 See Farmer v. Brennan, 511 U.S. 825, 853–54 (1994) (Blackmun, J., in concurrence.) 
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case-by-case basis, and housed at a prison aligned with their gender identities.295  However, on 

May 11, 2018, the Trump administration reversed prison policies protecting transgender inmates, 

announcing that all inmates would be housed in accordance with their gender at birth, in a major 

reversal of federal policy.296  

Despite such setbacks, efforts continue to emerge, state by state and in case by case. with 

trends for broadening the protections for transgender inmates.  For example, in May of 2018, the 

Connecticut legislature passed SB13 An Act Concerning Fair Treatment of Incarcerated 

Persons, which includes some of the strongest protections in the country for transgender people 

who are incarcerated.297 The Bill makes Connecticut the first state in the country to require its 

Department of Correction to treat transgender people who are incarcerated according to their 

gender identities, including placing them in facilities that correspond with their gender 

identities.298   

Under the guise of furthering such goals, as of June 8, 2018, New Hampshire Governor Chris 

Sununu, a Republican, signed House Bill 1319 into law.299 Commenting on the new legislation, 

295 U.S. Dep’t of Justice, Fed. Bureau of Prisons, PROGRAM STATEMENT 5200.04, TRANSGENDER 
OFFENDER MANUAL (Jan. 18, 2017) (“TRANSGENDER OFFENDER MANUAL”). 

296 See U.S. Dep’t of Justice, Fed. Bureau of Prisons, CHANGE NOTICE 5200.04 CN-1, TRANSGENDER 
OFFENDER MANUAL (May 11, 2018) (“CHANGE NOTICE”), amending TRANSGENDER OFFENDER MANUAL, 
supra note 295. 

297 ACLU OF NEW HAMPSHIRE, VICTORY! New Hampshire Governor Signs Legislation Protecting 
Transgender People from Discrimination (June 8, 2018, 1:15 PM), https://www.aclu-nh.org/en/news/ 
victory-new-hampshire-governor-signs-legislation-protecting-transgender-people-discrimination. 

298 Id. 

299 An Act Prohibiting Discrimination Based on Gender Identity, H.R. 1319 § 176:1-11 (N.H. 2018) 
(enacted July 08, 2018), http://gencourt.state.nh.us/bill_status/ (input session year 2018; then follow bill 
number HB1319) (last visited Apr. 13, 2019). 



 47 

Governor Sununu stated, “discrimination - in any form - is unacceptable and runs contrary to New 

Hampshire's `Live Free or Die' spirit."300 

On the date of this Article’s submission, May 17, 2019, the United States House of 

Representatives passed legislation that modifies existing civil rights law to extend anti-

discrimination protections for sexual orientation and gender identity.301  Entitled as “Equality Act,” 

the Bill would prohibit discrimination in employment, housing, education, jury service, and federal 

financing, to protect people from being fired or harassed for their sexuality or gender identity.302 

The bill passed through a divided House, with many speaking in opposition for reasons 

involving religion, athletic competition, tradition, and business. 303  However, proponents for the 

Act called it a “life-saving bill that addresses some of the fundamental inequality that still exists,” 

and promising to “continue to push for final passage of the Equality Act to prevent discrimination 

against Americans for being who they are.” 304   

In response to the bill’s opposition, U.S. Representative Katie Hill for California's 25th 

congressional district, stated: “You, my colleagues, are on the wrong side of history, and we will 

be waiting for you on the other side.” 305  
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V. CONCLUSION

The development of individual laws and policies demonstrate that the nation is prepared to

recognize a person's fundamental right to determine and express their gender identity, and that 

must now be translated into better treatment for transgender prisoners.306   

Judge Walker said it best in Keohane v. Jones: “She’s simply asking Defendant to see her and 

treat her as she is; namely, a woman stuck in a male body that’s stuck in a cage for the foreseeable 

future.” 307    
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