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Introduction 
 

The jury room has long been a “semi-sacred place,” for good reason.  To ensure the finality 

of verdicts and to promote free-flowing jury deliberations, federal and state rules of evidence have 

adopted the “no-impeachment rule” rendering statements made during jury deliberations 

inadmissible to impeach the verdict.  Recently, however, the United States Supreme Court 

in Pena-Rodriguez v. Colorado, 137 S. Ct. 855, 197 L. Ed. 2d 107 (2017) pulled back the curtain 

on jury deliberations by adopting a racial bias exception to the no-impeachment rule, thereby 

recognizing a constitutional right to disclose jury deliberations. 

The Pena Majority held that the Sixth Amendment guarantee to an impartial jury requires 

the no-impeachment rule to give way and allow trial courts to consider, in a proceeding to impeach 

the validity of the verdict, evidence of juror statements of racial bias made during deliberations.  

Two dissenting justices, however, have forecasted that the racial bias exception will be invoked 

more routinely than exceptionally by criminal defendants to try to overturn convictions with a 

consequential chilling effect on juror deliberations and erosion of the finality of verdicts.  It is this 

tension in the law which is examined herein as well as the significant impact Pena has on criminal 

trial law. 

Pre-Pena 
 

For over 230 years, the law has recognized the importance of keeping jury deliberations a 

private process through the use of the no-impeachment rule.  This is a rule of evidence.  With some 

variations among jurisdictions, the essence of the rule is the exclusion of juror testimony about 

statements made during deliberations in a subsequent proceeding to impeach/invalidate a verdict. 
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The case credited with originating the rule is Vaise v. Delaval, 1 T. R. 11, 99 Eng. Rep. 

944 (K. B. 1785). In that case, Lord Mansfield prohibited a juror’s testimony that the jury had 

decided the case through a game of chance.1  The Mansfield Rule, as it came to be known, banned 

all juror testimony relating to their subjective mental processes or objective events that occurred 

during deliberations once a verdict was rendered.2 

Through the common law, American courts adopted the Mansfield Rule with some 

variations.3  Over time, in general, two versions of the Mansfield Rule emerged in the United 

States:  1) the Iowa Rule and 2) the Federal Approach. 

1. The Iowa Rule  
 

The Iowa Rule is a less restrictive rule of evidence than the original Mansfield Rule.  The 

Iowa Rule excludes juror testimony only with respect to their own subjective beliefs, but objective 

facts and events occurring during deliberations are admissible to overturn a verdict.  The primary 

purpose of the Iowa Rule is to protect the inviolability and finality of jury verdicts and was 

subsequently adopted in many jurisdictions.4 

The Iowa Rule originated in Wright v. Illinois & Miss. Tel. Co., 20 Iowa 195 (1866) where 

four juror affidavits were admitted to impeach a jury verdict.5  The affidavits claimed the jurors 

reached their decision by way of a quotient verdict.6  In ruling the affidavits were admissible to 

                                                 
1 According to two juror affidavits, the jury broke their deadlock by marking down their verdict and 

dividing the aggregate by twelve (also known as a quotient verdict).  Id.  
2 See also Benjamin Huebner, Note, Beyond Tanner: An Alternative Framework for Postverdict Juror 

Testimony, 81 N.Y.U.L. Rev. 1469 (2006). 
3 Pena-Rodriguez v. Colorado, 137 S. Ct. 855 at 863, 197 L.Ed.2d 107 at 118 (2017). 
4 The Iowa Rule was adopted by twelve jurisdictions by 1969: Florida, Iowa, Kansas, Nebraska, New 

Jersey, North Dakota, Ohio, Oregon, Tennessee, Texas, Washington, and Wisconsin.  See also Timothy 

Rank, Note, Federal Rule of Evidence 606(b) and the Post-Trial Reformation of Civil Jury Verdicts., 76 

Minn. L. Rev. 1421, 1428 n.39(1992). 
5 Id. at 212. 
6 Id. 
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sustain a motion for new trial, the court departed from the common law Mansfield Rule by 

allowing jurors to testify about objective facts and events occurring during deliberations.7 

Nevertheless, the Iowa Rule continued to adhere to that aspect of the Mansfield Rule which 

prohibits juror testimony about their own subjective beliefs, thoughts or motives during 

deliberations.8  The Wright Court articulated the Iowa Rule as follows,  

[A]ffidavits of jurors may be received for the purpose of avoiding a verdict, 

to show any matter occurring during the trial or in the jury room, which does 

not essentially inhere in the verdict itself, as that a juror was improperly 

approached by a party, his agent, or attorney; that witnesses or others 

conversed as to the facts or merits of the cause, out of court and in the 

presence of jurors; that the verdict was determined by aggregation and 

average or by lot, or game of chance or other artifice or improper manner;  

But that such affidavit to avoid the verdict may not be received to show any 

matter which does essentially inhere in the verdict itself, as that the juror did 

not assent to the verdict; that he misunderstood the instructions of the court; 

the statements of the witnesses or the pleadings in the case; that he was 

unduly influenced by the statements or otherwise of his fellow jurors, or 

mistaken in his calculations or judgment, or other matter resting alone in the 

juror’s breast.9 

 

 In maintaining the prohibition of the Mansfield Rule on revealing deliberations about juror 

mental processes and views, Justice Brewer, speaking for the Kansas Supreme Court in a case10 

subsequent to Wright reaffirmed that with the Iowa Rule bar on juror testimony about subjective 

beliefs, thoughts or motives is supported by the public policy of allowing juror impeachment of a 

verdict only on matters which can be corroborated by other jurors, stating: 

Public policy forbids that a matter resting in the personal consciousness of one 

juror should be received to overthrow the verdict, because being personal it is 

not accessible to other testimony; it gives to the secret thought of one the power 

to disturb the expressed conclusions of twelve; its tendency is to induce bad faith 

                                                 
7 Id. at 210. 
8 Id. 
9 Id. 
10 Perry v. Bailey, 12 Kan. 539 (1874). 
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on the part of a minority, to induce an apparent acquiescence with the purpose 

of subsequent dissent; to induce tampering with individual jurors subsequent to 

the verdict. But as to overt acts, they are accessible to the knowledge of all the 

jurors; if one affirms misconduct, the remaining eleven can deny; one cannot 

disturb the action of the twelve; it is useless to tamper with one, for the eleven 

may be heard.11 

 

2. The Federal Approach  
 

More stringent than the Iowa Rule is the Federal Approach.  It permits an exception to the 

no-impeachment rule only for testimony about matters extraneous to deliberation, such as jurors 

consulting or relying upon newspapers or personal investigation of the facts.  Matters occurring 

within the jury room remain inadmissible.12  

The Federal Approach was explained in Mattox v. United States, 146 U.S. 140 (1892) 

where the defendant sought to introduce juror affidavits regarding prejudicial remarks made by the 

bailiff and a newspaper article that was brought into the jury room.13  The Court ruled the affidavits 

admissible and ultimately granted the defendant a new trial.14  The Court recognized that private 

communications between jurors and third persons, witnesses, or the officer in charge, that are 

prejudicial, are forbidden, and the communications are admissible to invalidate a verdict unless 

they are harmless.15  

Following Mattox, the United States Supreme Court in McDonald v. Pless, 238 U.S. 264 

(1915), formally rejected the Iowa Rule and affirmed exclusion of juror testimony about objective 

                                                 
11 Id. at 545. 
12 See Woodward v. Leavitt, 107 Mass. 453, 466 (1871). 
13 Id. at 150-51. 
14 Id. See also United States v. Thomas, 463 F.2d 1061 (CA7 1972) where a juror read a newspaper article 

inside the jury room. This is considered an exception to the no-impeachment rule as an admissible external 

influence.  
15 Mattox, 146 U.S. at 150. 
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events in the jury room.16  In McDonald, the jury had calculated damages by averaging the 

numerical submissions of each member.17 

In line with McDonald, the Supreme Court in Hyde & Schneider v. United States, 225 U.S. 

347 (1912) ruled juror testimony inadmissible to prove the jury’s verdict was reached by trading 

certain defendants’ acquittals for others’ convictions.18  

Eventually, on July 1, 1975 the Federal Approach was codified as Federal Rule of Evidence 

606(b).  Although initially in 1972 the House Judiciary Committee proposed a broad no-

impeachment rule which allowed juror testimony on any “objective juror misconduct,” similar to 

the Iowa Rule, that was rejected.  Believing this proposal would open verdicts up to being 

challenged on the basis of what happened during the jury’s internal deliberations, the Senate 

rejected the House bill and approved the more narrow Federal Approach.  Congress enacted 

Federal Rule of Evidence 606(b), which does not permit juror testimony about any matter or 

statement occurring during the course of deliberations.  Since then, the substance of the rule has 

not changed.19  Federal Rule of Evidence 606(b) states, 

(b) During an Inquiry into the Validity of a Verdict or Indictment.  

(1) Prohibited Testimony or Other Evidence. During an inquiry into the 

validity of a verdict or indictment, a juror may not testify about any statement 

made or incident that occurred during the jury’s deliberations; the effect of 

anything on that juror’s or another juror’s vote; or any juror’s mental 

processes concerning the verdict or indictment. The court may not receive a 

juror’s affidavit or evidence of a juror’s statement on these matters. 

(2) Exceptions. A juror may testify about whether: 

(A) extraneous prejudicial information was improperly brought to the 

jury’s attention; 

                                                 
16 McDonald, 238 U.S. at 269. 
17 Id. at 265. 
18 Hyde & Schneider, 225 U.S. at 382-84. 
19 Except for a 2006 modification that includes a clerical mistake on the verdict form as an exception. 
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(B) an outside influence was improperly brought to bear on any juror; or 

(C) a mistake was made in entering the verdict on the verdict form. 

 

Some of the policy reasons for adoption of a narrow version of the Rule were that opening 

the jury room to investigation could incentivize the losing party to try and uncover juror 

misconduct to impeach a verdict.20  This would ultimately lead to the harassment of jurors.21  It 

could also potentially discourage a full, honest and vigorous discussion in deliberations.22   Further, 

the finality of a verdict would be eroded,23 and would diminish community trust in the system.24  

3. No-Impeachment Rule is Pervasive 
 

 Every state, including the District of Columbia, has adopted some version of the no-

impeachment rule.25 The majority of the jurisdictions employ the Federal Rule with some 

variations.26  Although federal courts are governed by Federal Rule 606(b), courts differ in their 

interpretations and have reached different conclusions.27 

                                                 
20 “Jurors would be harassed and beset by the defeated party in an effort to secure from them evidence of 

facts which might establish misconduct sufficient to set aside a verdict.” McDonald v. Pless, 238 U.S. 

264, 267 (1915). 
21 Rule prohibiting inquiry into jury’s mental processes was designed both to protect judicial process from 

efforts to undermine verdicts by pointing to jurors’ thoughts and deliberations and to protect jurors from 

being pestered by lawyers. See also United States v. Schwartz, 787 F.2d 257, 261-62 (7th Cir. 1986). 
22 To allow impeachment “the result would …. make what was intended to be a private deliberation, the 

constant subject of public investigation -- to the destruction of all frankness and freedom of discussion 

and conference." McDonald, 238 U.S. at 267-68.  
23 “Allegations of juror misconduct, incompetency, or inattentiveness, raised for the first time days, 

weeks, or months after the verdict, seriously disrupt the finality of the process.”  Tanner v. United States, 

483 U.S. 107, 120 (1987). 
24 “[T]he community's trust in a system that relies on the decisions of laypeople would all be undermined 

by a barrage of post verdict scrutiny of juror conduct.”  Id. at 121. 
25 Pena-Rodriguez v. Colorado, 137 S. Ct. 855, 865 (2017). 
26 Id. 
27 Federal courts differ in applying the “extraneous prejudicial information” exception to the general 

preclusion of jury testimony concerning deliberations.  Some courts have interpreted “extraneous” to 

mean any outside evidence not introduced through the proceedings.  See Mayhue v. St. Francis Hosp. of 

Wichita, Inc., 969 F.2d 919, 921-22 (10th Cir. 1992); United States v. Warner, 498 F.3d 666 (7th Cir. 

2007); Anderson v. Ford Motor Co., 186 F.3d 918, 920 (8th Cir. 1999).  Other courts utilize a narrow 

definition of “extraneous” and draw a distinction between jurors bringing their own personal knowledge 

and experience into the deliberation room and jurors introducing outside evidence.  See United States v. 
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4. Tennessee No-Impeachment Rule 
 

 The Tennessee Supreme Court in 1984 adopted Tennessee Rule of Evidence 606(b).  

Except for the third subsection, the Tennessee Rule follows Federal Rule of Evidence 606(b).  The 

differing third subsection is quoted as follows:  

(b) Inquiry into Validity of Verdict or Indictment. Upon an inquiry into the 

validity of a verdict or indictment, a juror may not testify as to any matter or 

statement occurring during the course of the jury's deliberations or to the effect of 

anything upon any juror's mind or emotions as influencing that juror to assent to or 

dissent from the verdict or indictment or concerning the juror's mental processes, 

except that a juror may testify on the question of whether extraneous prejudicial 

information was improperly brought to the jury's attention, whether any outside 

influence was improperly brought to bear upon any juror, or whether the jurors 

agreed in advance to be bound by a quotient or gambling verdict without further 

discussion; nor may a juror’s affidavit or evidence of any statement by the juror 

concerning a matter about which the juror would be precluded from testifying be 

received for these purposes.28 

 

 The history of Tennessee’s adoption of the no-impeachment rule begins with the landmark 

case of State v. Blackwell, 664 S.W.2d 686 (Tenn. 1984). The facts were that the defendant was 

convicted of selling alcoholic beverages to a minor female.29 Asserting juror misconduct, the 

defendant claimed that two jurors testified, on the motion for a new trial, that during the trial at a 

recess another juror conversed with the minor’s mother.30  The two jurors testified that, “[w]hen 

we got in the jury room she [Juror Smith] explained who the lady was she was talking to and she 

said, ‘. . . . that [racial epithet] is guilty.’”31 

                                                 
Barraza, 655 F.3d 375, 380 (5th Cir. 2011); United States v. Benally, 546 F.3d 1230, 1235–36 (10th Cir. 

2008). 
28 Tenn. R. Evid. Rule 606 (emphasis added). 
29 Id. at 687. 
30 Id. at 688. 
31 Id. 
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 The trial court overruled the motion for new trial.32  The Court of Criminal appeals affirmed 

with one dissent.33 

 On appeal, the Tennessee Supreme Court reversed and remanded the case for a new trial.34  

The Tennessee Supreme Court based its ruling on and adopted Federal Rule of Evidence 606(b)’s 

version of the no-impeachment rule in Tennessee stating,   

Evidence was offered of remarks made during the jury's deliberation that had racial 

overtones, the effect of which was said to amount to pressure to vote to convict 

defendant, a black man. That evidence was inadmissible under the 

exclusionary language of Rule 606(b), as statements made during the jury's 

deliberations and the effect thereof upon other juror's minds or emotions.35 

 

Blackwell is further significant with respect to the no-impeachment rule because the 

Tennessee Supreme Court held that in cases of a non-sequestered jury, as in Blackwell, there must 

be more than a bare showing of mingling with the general public.36  Some extraneous prejudicial 

information, fact or opinion must be provided to at least one juror.37  Once it has been shown a 

juror was exposed to extraneous prejudicial information, the burden shifts to the State to prove 

there was no prejudice.38 

 Pertinent to the discussion herein, however, is that while there was juror testimony 

indicative of racial bias by another juror, that was not the holding of the Tennessee Supreme Court 

in reversing the conviction and remanding for a new trial.  As to the admissibility of the racial 

epithet used by the juror during jury deliberations to show racial bias, the Tennessee Supreme 

                                                 
32 Id. 
33 Id.  
34 Id. at 690. 
35 Id. at 689-90. 
36 Id. at 689. 
37 Id.  
38 Id.  
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Court held it was inadmissible because it was a statement made during jury deliberations and/or 

effecting other juror’s minds or emotions.39  This reasoning was consistent with the premise 

existing at that time of Federal Rules of Evidence 606(b) and its Mansfield Rule origins of 

admitting extraneous information brought into jury deliberations to impeach a verdict but not 

admitting statements made during and/or having an effect on a juror’s mind or emotions during 

deliberations. 

 Subsequent to Blackwell, Tennessee courts continued to adhere to the line drawn of 

admissibility of extraneous, prejudicial information to impeach a jury verdict with developments 

and shifts on the proper procedures to obtain such evidence. 

 Following the 7th Circuit in Haugh v. Jones & Laughlin Steel Corp., 949 F.2d 914 (7th Cir. 

1991), the Tennessee Supreme Court in Walsh v. State, 166 S.W.3d 641 (Tenn. 2005) limited the 

questions the judge could ask jurors by prohibiting juror testimony concerning the effect the 

improper communication had on the juror’s mind. It is for the court to decide, without hearing 

from the jurors directly, whether or not the prejudicial communication had an influence on the 

jury.40   

In State v. Adams, 405 S.W.3d 641 (Tenn. 2013), the Tennessee Supreme Court clarified 

how, once the burden shifts, the trial court is to determine that such conduct was harmless if the 

jurors cannot testify as to the effect the prejudicial information had on their verdict. The issue in 

Adams was that the juror foreman testified that one of the alternate jurors, then excused, left him 

a note indicating she found the defendant guilty.41  The trial court, in conflict with the Walsh 

holding, allowed the foreman to testify that he believed the note had no effect on the jury and their 

                                                 
39 Id. at 689-90. 
40 Id. at 649. 
41 Id. at 649. 
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verdict.42  The trial court determined this fell into an exception of Rule 606 but allowed the State 

“to ask whatever questions they need[ed] to” rebut the presumption of prejudice.43  On appeal, the 

Tennessee Supreme Court held this was harmless error.44  The court used the following four factors 

to conclude the State had met its burden in rebutting the presumption of prejudice: 1) the nature 

and content of the information or influence, including whether the content was cumulative of other 

evidence adduced at trial; (2) the number of jurors exposed to the information or influence; (3) the 

manner and timing of the exposure to the juror(s); and (4) the weight of the evidence adduced at 

trial.45  

 The foregoing developments in Tennessee Rule of Evidence 606(b), however consistent 

with Federal Rules of Evidence 606(b) and Blackwell, did not recognize racial bias as an exception 

to Tennessee Rule of Evidence 606(b) prior to Pena. 

5. Pre-Pena No-Impeachment Rule and the Sixth Amendment in Federal Courts 
 

The Sixth Amendment provides criminal defendants the right to “trial, by an impartial 

jury.”46  Yet, prior to Pena, some federal courts continued to reject Sixth Amendment and other 

constitutional challenges to the Federal Rule of Evidence 606(b), no-impeachment rule.  The 

reasoning was that other mechanisms, such as voir dire or reports to court staff, provided sufficient 

safeguards for exposing extraneous prejudicial juror misconduct.47 

                                                 
42 Id. at 649-50. 
43 Id. at 650. 
44 Id. at 652. 
45 Id. at 654. 
46 Id. USCS Const. Amend. VI. 
47 There is a circuit split on this issue.  Hard v. Burlington No. R.R., 812 F.2d 482, 485 (9th Cir. 

1987)(allowing juror testimony to impeach a verdict that tends to show deceit during voir dire); Tobias v. 

Smith, 468 F.Supp. 1287, 1290 (W.D.N.Y. 1979)(granting an evidentiary hearing, pursuant to the Sixth 

Amendment, to consider evidence alleging racial bias on the part of some jurors); State v. Levitt, 36 N.J. 

266 (1961)(granting a new trial upon hearing evidence of anti-Semitic remarks of one juror during the jury's 

deliberations). 
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These mechanisms, other than the Sixth Amendment, are referred to in case law. Reported 

cases show that courts expect voir dire to be a critical component in exposing jury partiality at the 

outset of the trial.  In addition to voir dire, counsel has the right to bring to the court’s attention 

any evidence of juror misconduct before a rendered verdict. Also, once a verdict is rendered, 

counsel has the ability to employ nonjuror evidence to prove such juror bias. As explained in 

Warger v. Shauers, 135 S. Ct. 521 (2014) where a juror’s statements that another juror was 

dishonest during voir dire were held to be inadmissible under Rule 606(b), “[w]hether a juror 

would have been struck from the jury because of incompetence or bias, the mere fact that a juror 

would have been struck does not make admissible evidence regarding that juror’s conduct and 

statements during deliberations.”48  

Another example of the Pre-Pena rationale for using measures, other than the Sixth 

Amendment, as safeguards is Tanner v. United States, 483 U.S. 107 (1987).  In that case, the Court 

ruled juror intoxication was an internal matter, which could not be used to impeach a losing 

verdict.49  Before sentencing, Tanner filed a motion for a new trial based on a juror’s statement 

that several jurors consumed alcohol over lunch, causing them to sleep through the afternoons of 

the trial.50  Basing its reasoning on the judicial interpretation of the common law rule and the plain 

language and legislative history of Rule 606(b), the Court affirmed the district court’s ruling in 

refusing to admit the juror testimony at the postverdict hearing.51  Although the district court 

invited the petitioners to call nonjuror witnesses in support of their motion, the only evidence 

introduced at the hearing was defense counsel’s testimony that he had observed one of the jurors 

                                                 
48 Id. at 530. 
49 Id. 
50 Id. at 113. 
51 Id. at 122-26. 
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“in a sort of giggly mood” at trial.52  The Court found that even if Federal Rule of Evidence 606(b) 

did allow for a postverdict inquiry into juror incompetence, the proof offered fell short of the 

necessary strong showing of incompetency the exception requires.53   

Furthermore, the Court found that Tanner’s Sixth Amendment guarantee of fair trial before 

an impartial and mentally competent jury was adequately protected by other aspects of the trial 

process.54  The Tanner Court specifically listed four alternative safeguards: (1) voir dire; (2) 

observation of the jury by court and counsel; (3) pre-verdict reports of juror misconduct; and (4) 

post-verdict reports of external influence.55  

Another example is the case of Smith v. Phillips, 455 U.S. 209, at 212 (1982) where the 

defendant filed a motion to vacate his conviction because a juror had submitted an employment 

application at the District Attorney’s office during trial.  Although the prosecution failed to 

disclose this fact during trial, the Court found this did not violate due process.56  Justice Rehnquist 

writing for the majority stated, 

[D]ue process does not require a new trial every time a juror has been placed in 

a potentially compromising situation. Were that the rule, few trials would be 

constitutionally acceptable. The safeguards of juror impartiality, such as voir 

dire and protective instructions from the trial judge, are not infallible; it is 

virtually impossible to shield jurors from every contact or influence that might 

theoretically affect their vote.57 

 

The exceptions which permit a federal court to inquire as to a juror’s inability to hear or 

comprehend instructions must also be predicated on the Federal Rules of Evidence, Fifth or Sixth 

Amendment. Twenty months after a rendered verdict in Gov’t of V.I. v. Nicholas, 759 F.2d 1073 

                                                 
52 Id. at 113. 
53 Id. at 125. 
54 Id. at 127. 
55 Id. 
56 Id. at 221. 
57 Id. at 217. 



 

 
13 

(3d Cir. 1985), a defendant filed a motion to vacate his sentence on the basis of juror incompetence. 

A juror stated in his affidavit that he was unable to understand the proceedings due to a hearing 

impairment.58  The court held the hearing impairment did not fall into either of the two exceptions 

in Federal Rule of Evidence 606(b) and as to the constitutional claim stated, “we do not find that 

on this record the defendant has met his substantial burden in proving that Fleming's alleged 

hearing problem was of such a magnitude that an evidentiary hearing was required as a matter of 

constitutional right.”59  

6. Pre-Pena Racial Bias Exception in State Courts 
 

 At least 16 jurisdictions,60 pre-Pena, recognized a racial bias exception to the no-

impeachment rule.61  A few are discussed below.  

a. Massachusetts 

 In the Supreme Court of Massachusetts, Laguer moved for a new trial claiming he was not 

tried by an impartial jury due to a juror’s ethnic prejudice.62  Laguer submitted to the judge a 

juror’s affidavit six months after he was convicted for rape.63  The affidavit referenced countless 

racial slurs that were made by jurors about the defendant before and during jury deliberations.64 

The affidavit specifically stated, “[t]he deliberations were tainted with blatant racism, and extreme 

lack of objectivity, and speculations without evidence. Had the jury deliberated with all of the 

evidence, I believe the result would have been different.”65 

                                                 
58Id. at 1075.    
59 Id. at 1081. 
60 Pena-Rodriguez v. Colorado, 137 S. Ct. 855, at 865 (2017). 
61 Id. at 871. 
62 See Commonwealth v. Laguer, 410 Mass. 89 (1991). 
63 Id. at 94. 
64 Id. 
65 Additional details from the affidavit are quoted as follows: 
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 The trial judge, following the holding of Commonwealth v. Fidler, 377 Mass. 192 (1979), 

denied an evidentiary hearing concerning the jury deliberations stating the alleged statements 

made by the jurors in the affidavit did not relate to “specific readily identifiable facts or actions 

as opposed to evidence of subjective mental attitudes on the part of a juror.”66 

 The Appeals Court did not rule on the matter before the Massachusetts Supreme Court 

transferred the case for its consideration.67   

On appeal, the Superior Court vacated the order denying the motion for new trial and 

remanded the case to the Superior Court for an evidentiary hearing.68  

 The Superior Court agreed with the trial judge that the assertions referenced in the affidavit 

were not extraneous matters within the Fidler rule.  However, the court concluded an evidentiary 

hearing must be held to determine if the allegations of racial bias were true.69  Furthermore, the 

court held that if the hearing shows the affidavit’s assertions of racial bias are true, then Laguer 

was entitled to a new trial.70  The court’s reasoning was based on the defendant’s fundamental 

right to fair trial and impartial jury, stating, “to ignore the evidence of the influence of racial bias 

in the jury room might well offend fundamental fairness.”71 

                                                 
One juror, [juror X], remarked about the defendant, 'the goddamned spic is guilty just 

sitting there; look at him. Why bother having the trial.' The jury foreman . . . requested 

that [juror X] be quiet. . . . Moreover, during the jury deliberations, there was much 

unsubstantiated speculation about how anyone could have raped someone all night. This 

time [juror X] stated that 'spics screw all day and night,' and again alluded to the 

defendant's guilt. Again [the foreman] asked the juror to refrain. . . . In addition to these 

instances . . . bigoted invectives [were] directed against the defendant on other occasions. 

The jury deliberations were plagued by racism.  

 

Id. at 94-95. 
66 Commonwealth, 410 Mass. at 97 (1991). 
67 Id. at 90. 
68 Id. 
69 Id. at 97. 
70 Id. at 99. 
71 Id. at 97-98. 
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b. Florida 

The Supreme Court of Florida attempted to draw a bright line on the issue of juror bias 

and the no-impeachment rule in Powell v. Allstate Ins. Co., 652 So. 2d 354 (1995). The Powells 

brought an action against their insurance carrier to recover the remaining damages from an 

automobile collision.72  One day after the jury awarded them $29,320,73 juror Dowding told the 

Powells’ attorney that other jurors had made several racial jokes and statements about the 

Powells74 before and during jury deliberations.75  

After an in-court interview of Juror Dowding, the trial court denied the motion for new 

trial and further denied an interview of the entire jury panel.76  The Fifth District affirmed.77 

 The Florida Supreme Court, adhering to the Iowa Rule, had to determine if the jurors’ racial 

comments constituted overt juror misconduct which might be the subject of inquiry to impeach a 

verdict, or whether the conduct “inheres in the verdict” as a “matter resting alone in the juror’s 

breast.”78  The court held racial bias statements that were made openly among the jurors were overt 

acts of misconduct, thereby permitting trial court inquiry and action.79  In its attempt to draw a 

bright line between overt acts and subjective beliefs, the court stated, “[t]his line may not keep 

improper bias from being a silent factor with a particular juror, but, hopefully, it will act as a check 

on such bias and prevent the bias from being expressed so as to overtly influence others.”80 

                                                 
72 Id. at 355. 
73 The Powells were seeking damages that exceeded $200,000. Id. 
74 The Powells are of Jamaican descent and all of the jurors were white.  Id.  
75 Id.  
76 Id. 
77 Initially, the Fifth District reversed the lower court’s decision and directed the court to conduct juror 

interviews. Id. at 356. This ruling was subsequently reversed in a five-to-four decision at a rehearing. Id. 
78 Id. at 357. 
79 Id.  
80 Id. at 357-58. 
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 The court found the alleged juror misconduct, if proven, to be violative of the federal and 

state constitutions which ensure all litigants a fair and impartial jury and equal protection of the 

law, and reversed and remanded with instructions to conduct a hearing to determine if the racial 

statements were made as asserted.81 

c. New Jersey 

The New Jersey Supreme Court in State v. Levitt, 36 N.J. 266 (1961) also classified 

religious bias as an exception to the no-impeachment rule.  Levitt was convicted of committing a 

private act of lewdness in violation of a New Jersey statute.82  A day after the guilty verdict was 

rendered, a juror requested to meet with the trial judge and later told him that other jurors had 

made prejudicial statements during jury deliberations.83  Her affidavit asserted jurors made 

religiously bias comments towards key character witnesses for the defense, stating, “[d]id you 

notice most of them were Jews and even one of them was from the synagogue.”84  

 The trial judge granted the defendant’s motion for new trial concluding, “[t]here seems to 

be little doubt that at least one person on that jury was affected, and it seems prejudicially so and 

it makes little difference that the infection was only slight so long as it is present.”85 

 The New Jersey Supreme Court affirmed and agreed that a verdict should be set aside even 

if only one juror was biased as to prevent him or her from objectively weighing the evidence.86  

The court held an element of religious prejudice had contaminated the jury verdict and the trial 

judge did not abuse his discretion in granting a new trial.87  

                                                 
81 Id. at 358. 
82 Id. at 268. 
83 Id. 
84 Id. at 269. 
85 Id. at 270. 
86 Id. at 272-73. 
87 Id. at 273. 
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Pena-Rodriguez v. Colorado, 137 S. Ct. 855 (2017) 
 

In the 230 years since Lord Mansfield had issued his no-impeachment ruling, no exception had 

been adopted under the Sixth Amendment to inquire into the content of juror deliberations for 

racial bias. This was the legal issue the Supreme Court was faced with in March 2017, in the 

groundbreaking case, Pena-Rodriguez v. Colorado, 137 S. Ct. 855, 197 L.Ed.2d 107 (2017).  This 

issue required the Pena Court to determine which is worse:  a justice system that allows racial bias 

to impact verdicts in criminal cases versus adoption of a racial bias exception that has the potential 

to devalue jury deliberations, a key component of the jury system.  

The facts of the case were that in 2007, two teenage sisters were sexually assaulted in a 

bathroom of a Colorado horse-racing facility.88  The girls told their father, and the police located 

the man and arrested him.89  Upon both girls identifying him, the State charged the defendant, 

Miguel Angel Pena-Rodriguez, with harassment, unlawful sexual contact and attempted sexual 

assault on a child.90  Following a 3-day trial, the jury found Pena-Rodriguez guilty of unlawful 

sexual contact and harassment.91  Post-verdict, defense counsel discussed the trial with the jurors.92  

Two jurors told counsel that another juror, identified as Juror H. C., made racial remarks during 

deliberations.93  Upon approval from the court, both jurors submitted affidavits claiming the 

following:  

[Juror H. C.] “believed the defendant was guilty because, in [his] experience as 

an ex-law enforcement officer, Mexican men had a bravado that caused them to 

believe they could do whatever they wanted with women.”  The jurors reported 

that H. C. stated his belief that Mexican men are physically controlling of 

                                                 
88 Id. at 861.   
89 Id.   
90 Id. 
91 Id. 
92 Id. 
93 Id.  
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women because of their sense of entitlement, and further stated, “‘I think he did 

it because he’s Mexican and Mexican men take whatever they want.’” 

According to the jurors, H. C. further explained that, in his experience, “nine 

times out of ten Mexican men were guilty of being aggressive toward women 

and young girls.”  Finally, the jurors recounted that Juror H. C. said that he did 

not find petitioner’s alibi witness credible because, among other things, the 

witness was “‘an illegal.’”94  

 

Based on these affidavits, Pena-Rodriguez moved for a new trial.95  Although recognizing 

Juror H. C.’s bias towards Pena-Rodriguez, the trial court barred the juror testimony under 

Colorado Rule 606(b)96 which like Federal Rules of Evidence 606(b) barred testimony about the 

content of juror deliberations.97  The Colorado Court of Appeals affirmed, ruling the alleged 

statements did not fall into Colorado’s Rule 606 exception, like Federal Rule of Evidence 606(b), 

of extraneous, prejudicial influences on the jury.98  The Colorado Supreme Court, in a 4-3 decision, 

relied on two Supreme Court cases:99 Tanner v. United States, 483 U.S. 107, 107 S. Ct. 2739, 97 

L.Ed.2d 90 (1987) and Warger v. Shauers, 135 S. Ct. 521, 190 L.Ed.2d 422 (2014), in rejecting 

                                                 
94 Id. at 862 (citations omitted). 
95 Id. 
96 The Colorado Rule, similar to its federal counterpart, reads as follows:  

 

“(b) Inquiry into validity of verdict or indictment.  Upon an inquiry into the validity of a 

verdict or indictment, a juror may not testify as to any matter or statement occurring during 

the course of the jury’s deliberations or to the effect of anything upon his or any other 

juror’s mind or emotions as influencing him to assent to or dissent from the verdict or 

indictment or concerning his mental processes in connection therewith. But a juror may 

testify about (1) whether extraneous prejudicial information was improperly brought to the 

jurors’ attention, (2) whether any outside influence was improperly brought to bear upon 

any juror, or (3) whether there was a mistake in entering the verdict onto the verdict form. 

A juror’s affidavit or evidence of any statement by the juror may not be received on a 

matter about which the juror would be precluded from testifying.”  

 

See Colo. Rule Evid. 606(b). 
97 Id. 
98 Id.   
99 See discussion supra pp. 11-12. 
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Sixth Amendment challenges to the no-impeachment rule.  The Colorado Supreme Court affirmed 

petitioner’s conviction.100   

 The issue before the United States Supreme Court was whether the Sixth Amendment 

requires an exception to the no-impeachment when a juror expresses racial animus during 

deliberations.101 The Supreme Court concluded “where a juror makes a clear statement that 

indicates he or she relied on racial stereotypes or animus to convict a criminal defendant, the Sixth 

Amendment requires that the no-impeachment rule give way in order to permit the trial court to 

consider the evidence of the juror’s statement and any resulting denial of the jury trial 

guarantee.”102  For a court to allow further judicial inquiry, “the statement must show that racial 

animus was a significant motivating factor in the juror’s vote to convict.”103 

1. Majority by Justice Anthony Kennedy 

The analysis by Justice Anthony Kennedy, writing for the majority, began by reiterating 

the importance of the no-impeachment rule. He stated that Congress intentionally adopted the 

current version of the rule in order to give stability and finality to verdicts.104  By doing so, jurors 

do not have to worry about being harassed by litigants seeking to overturn their verdict and 

deliberations remain full and honest.105   

Having recognized the history and importance of the no-impeachment rule, the Court, 

nevertheless, determined those considerations must yield when a juror relies on racial prejudice to 

convict a defendant.  While prior cases106 involved misconduct that was “troubling and 

                                                 
100 Pena-Rodriguez, 137 S. Ct. at 862 (2017). 
101 Id. at 863. 
102 Id. at 869. 
103 Id. 
104 Id. at 865. 
105 Id. 
106 See Tanner v. United States, 483 U.S. 107 (1987) and Warger v. Shauers, 135 S. Ct. 521 (2014). 
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unacceptable,” the conduct was “anomalous.”107 Justice Kennedy argued that racism is a 

reoccurring evil, and if left unacknowledged it threatens not only the proceeding in which it occurs 

but also would “risk systematic injury to the administration of justice,”108  

To illustrate, the Court referenced its previous decision in Tanner and Warger.  The Court 

analyzed each of the several safeguards to assure an impartial jury.109 The Court concluded, 

however, that when dealing with racial bias, these safeguards may not be effective.  Racial bias, 

they determined, is harder to extinguish.110  The Court explained that voir dire may not expose the 

racial bias, asserting that counsel may not want to ask questions about race for fear that it would 

aggravate the racial animus, without actually removing it.111  The Court additionally noted that a 

juror may feel uncomfortable coming to the court to report the racial remarks, stating, “[i]t is one 

thing to accuse a fellow juror of having a personal experience that improperly influences her 

consideration of the case. . . . It is quite another to call her a bigot.”112  Furthermore, the Warger 

Court had recognized the issue, acknowledging in footnote 3, that when extreme bias is present, 

the usual safeguards may not be sufficient to render an impartial jury.113 Based upon all of these 

considerations, the Court concluded that racial bias should be treated with added precaution.114 

 Although the Pena Court described the juror’s statements as “egregious and unmistaken in 

their reliance on racial bias,” the Court did not rule on whether those remarks were sufficient to 

                                                 
107 Pena-Rodriguez, 137 S. Ct. at 868 (2017). 
108 Id.  
109 Important mechanisms available for discovering bias are: Voir dire; observation of juror demeanor and 

conduct during trial; juror reports before the verdict; and nonjuror evidence after trial. 
110 Pena-Rodriguez, 137 S. Ct. at 868-869 (2017). 
111 Id. at 869. 
112 Id. 
113 “There may be cases of juror bias so extreme that, almost by definition, the jury trial right has been 

abridged.  If and when such a case arises, the Court can consider whether the usual safeguards are or are 

not sufficient to protect the integrity of the process.  We need not consider the question, however, for 

those facts are not presented here.” See Warger v. Shauers, 135 S. Ct. 521, 529 n.3 (2014). 
114 Id. 
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grant a new trial.115  Instead, they made it clear that the trial court has significant discretion in 

deciding to permit further inquiry.116  Therefore, the Court reversed the judgment of the Colorado 

Supreme Court, and remanded for further proceedings.117  

2. Dissent by Justice Clarence Thomas 

Justice Thomas dissented, stating the Court’s holding was in conflict with the original 

understanding of the Sixth and Fourteenth Amendments.118  His analysis was that the Sixth 

Amendment right to impartial jury is “limited to the protections that existed at common law when 

the Amendment was ratified.”119  At that time of ratification, the common law right to a jury did 

not allow defendants to impeach a jury verdict with juror testimony about juror misconduct.120  

Justice Thomas further explained that when the Fourteenth Amendment was ratified Lord 

Mansfield’s no-impeachment rule121 had already taken root in American courts.122  From that 

Justice Thomas concluded that our common law history strongly suggests juror testimony 

regarding juror misconduct during deliberations is prohibited.123  Justice Thomas ended by 

recognizing that while some states have chosen to modify or abandon the no-impeachment rule, 

the Court was not in the position to decide that issue.124  

  

                                                 
115Pena-Rodriguez, 137 S. Ct. at 870 (2017). 
116 Id. 
117 Id. at 871. 
118 Id. at 871 (Thomas, J., dissenting). 
119 Id. at 871-72. 
120 Id. at 872. 
121 Also known as the Federal Rule. 
122 Id. at 873. 
123 Id. at 874. 
124 Id.  
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3. Dissent by Justice Samuel A. Alito, Jr.  
 

 Justice Alito, joined by Chief Justice Roberts, also dissented. His analysis began by stating 

the goal of safeguarding confidential communications,125 like juror deliberations, holds great value 

and “has long been thought to justify the loss of important evidence and the effect on our justice 

system that this loss entails.”126  Justice Alito noted that the reasoning of the Majority that “racial 

bias is uniquely harmful to our criminal justice system” has never been sufficient to overcome 

such confidential communications, until the Pena ruling.127   

Justice Alito then proceeded to summarize the history of the long-established no-

impeachment rule and the process it went through to become codified.128  He noted that Colorado 

adopted a very similar rule to that of the Federal Approach and Federal Rule of Evidence 606.129 

Justice Alito criticized the Majority’s reasoning on the insufficiencies of the Tanner 

safeguards, claiming that the Majority only addressed two of the four safeguards and “failed to 

make a sustained argument about either.”130  He asserted that the Court’s suggestion that voir dire 

is ineffective in revealing racial bias is in direct conflict with their previous ruling which mandates 

voir dire on the subject of race in certain proceedings.131  He further opined that the Majority’s 

“seat-of-the-pants judgment” in its assumption that jurors are hesitant to report and accuse fellow 

jurors of racial bias prior to deliberations is “no better than that of those with the responsibility of 

drafting and adopting federal and state evidence rules.”132 

                                                 
125 Spousal privilege, attorney-client privilege, physician-patient privilege are all examples of similar 

confidential communications. 
126 Id. at 874 (Alito, J., dissenting). 
127 Id. at 875. 
128 Id. at 875-77. 
129 Id. at 878. 
130 Id. at 880. 
131 Id. at 881.  
132 Id. at 882. 
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 Justice Alito then challenged the Majority’s argument that racial bias uniquely offends a 

criminal defendant’s Sixth Amendment right to be judged impartially.133  He argued that if the 

Sixth Amendment renders juror testimony about racial bias during deliberations admissible, then 

other conduct showing partiality134 should also be admissible.135  He forecasted that it will be 

difficult for judges to discern what constitutes “clearly” racial bias.  Justice Alito characterized the 

Majority’s ruling as inviting “the harms that no-impeachment rules were designed to prevent”136 

and as lacking guidelines and limiting principles required to preclude further expansion.137 

 Justice Alito concluded that the Court’s attempt to remedy a flaw in the jury trial system is 

“well-intentioned,”138 but, “it is questionable whether our system of trial by jury can endure this 

attempt to perfect it.”139  

Post-Pena 
 

1. Application in Tennessee and the 6th Circuit 
 

At this time, there are no Tennessee cases that cite the Pena holding. In the Sixth Circuit 

there are three cases which refer to Pena.140  Two of these cases are instructive for they examine 

                                                 
133 Id. at 882-83. 
134 For instance, if a juror is bias against the defendant for wearing a jersey of a sports team the juror 

disliked. 
135 Id. at 883. 
136 Justice Alito further argues the public policy reasons for no-impeachment rules such as providing 

stability and finality to verdicts, prevents juror harassment and promotes full and vigorous juror 

discussions.  
137 Id. at 884. 
138 Id. at 885. 
139 Id. 
140 See United States v. Robinson, 872 F.3d 760 (6th Cir. 2017); United States v. Ewing, 749 F. App'x 317 

(6th Cir. 2018); United States v. Lanier, 870 F.3d 546 (6th Cir. 2017) 
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whether to apply Pena to impeach the jury verdict, 141 and in both the Pena exception to the no-

impeachment rule was found not to apply.  

In United States v. Robinson, 872 F.3d 760 (6th Cir. 2017), after several days of 

deliberating, the jury returned a guilty verdict for bribery, conspiracy to commit federal programs, 

and making false statements.142  At the sentencing hearing, counsel filed a motion for new trial 

claiming there was a physical confrontation during deliberations brought on by racial comments 

from the jury foreperson.143  Specifically, the jury foreperson reportedly told two other jurors that 

she “found it strange that the colored women are the only two that can’t see,” and she believed 

they were hesitant to convict because “they felt they owed something to their black brothers.”144  

The defendants contended these remarks showed the racial animus the Pena holding is designed 

to address.145 

The Robinson court found the racial bias exception of Pena inapplicable, and affirmed the 

district court’s ruling in denying the motion for new trial.146  The Robinson court’s reasoning was 

that Pena established, that a “mere offhand comment indicating racial bias or hostility” will not 

invoke the constitutional exception to the no-impeachment rule.147  Instead, there must be a clear 

statement showing that racial animus played a significant role in choosing to convict.148  

                                                 
141 In United States v. Lanier, 870 F.3d 546, 551 (6th Cir. 2017) Rule 606(b) is at issue, but the facts are 

not related to the new exception of racial bias.  Instead, the district court abused its discretion by failing to 

hold a Remmer hearing to further investigate a juror’s third-party contact with an assistant district 

attorney.   
142 Id. at 766-67. 
143 Id. 
144 Id. 
145 872 F.3d 760, at 767 (6th Cir. 2017). 
146 Id. at 781. 
147 Pena-Rodriguez v. Colorado, 137 S. Ct. 855, at 869 (2017). 
148 Id. 
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The Robinson court explained that the foreperson’s remarks in issue were vastly different 

from those in Pena. While the statements made by the foreperson in Robinson were racially 

insensitive, the statements were not directed towards the defendant.149  Moreover, the statements 

do not suggest that her vote to convict was based on the defendants’ race.150  The Pena exception, 

therefore, was not applied to impeach the verdict.  

In United States v. Ewing, 749 F. App'x 317 (6th Cir. 2018), the defendant was convicted 

of distributing a mixture containing heroin and fentanyl to Jeremy Deaton, who overdosed and 

later died.  Several days after the defendant was sentenced to a mandatory life term, the jury 

foreperson sent a letter to the district court claiming the defendant was not given a fair chance at 

trial.151  Specifically, the letter asserted a juror failed to disclose, during voir dire, that the juror 

was married to an addict for twelve years; that the jurors believed the lack of defense witnesses 

meant that Ewing must be guilty; and several jurors misapplied the burden of proof.152  The 

defendant argued this type of juror misconduct constituted an exception under rule 606(b) and 

violated his constitutional rights.153   

The court, following the Warger ruling, held the allegation, of failure to provide 

information in voir dire, inadmissible under Rule 606(b) stating it, “falls on the ‘internal side of 

the line’ . . . it did not provide either him or the rest of the jury with any specific knowledge 

regarding the allegations against Ewing.”154  As to the juror misconduct allegations, while the court 

found them “troubling and unacceptable” they did not fall under the Pena racial bias exception 

                                                 
149 872 F.3d 760, at 771 (6th Cir. 2017).   
150 Id. 
151 Id. at 319-20.   
152 Id. at 321. 
153 Id. at 321-22.   
154 Id. at 324.   
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and they did not reach the extreme level of bias required by Warger.155  Therefore, the court 

concluded the application of Rule 606(b) did not violate Ewing’s constitutional rights.156   

Admittedly Robinson and Ewing are a small sampling, but they are indicators that the fears 

of Justice Alito in his dissenting opinion of Pena of the exception swallowing the rule have not 

yet materialized.  Both Robinson and Ewing in applying the racial bias exception to the no-

impeachment rule did so narrowly and found it inapplicable.  Additionally, neither court found a 

constitutional basis to render juror testimony concerning juror misconduct admissible.  

2. Relevant Cases in Other Jurisdictions  
 

Very similar to Robinson, the 3rd Circuit held an affidavit inadmissible under Pena, because 

the racial slurs reported in the affidavit were not directed towards the defendant.157  The affidavit 

claimed one of the jurors called Montgomery, another juror, a “nigger lover.”158  Although the 

comment is derogatory and “abhorrent,” it does not show that racial animus led the juror to convict 

the defendant.159  Given the statements were not aimed at the defendant, the court barred the 

testimony.160  

The 9th Circuit, as well, appears to apply the rule as the Pena Court intended.  In Zamora-

Smith v. Davies, 2017 WL 3671859 (C.D.Cal.), on a Friday afternoon and after two days of 

deliberating, the jury sent a note to the court asking to speak with judge on their ability to reach a 

verdict.161  Allegedly, the court bailiff told the jurors they would need to continue deliberations 

that following Monday.162  However, one of the jurors was unable to come back the following 

                                                 
155 Ewing, 749 F. App'x at 326. 
156 Id. 
157 See Williams v. Price, No. 2:98cv1320, 2017 U.S. Dist. LEXIS 213087 (W.D. Pa. Dec. 29, 2017). 
158 Id. at 23.   
159 Id. 
160 Id. at 25. 
161 Id. at 2. 
162 Id. 
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week due to a flight out of town.163  Once the bailiff reiterated there were due back on Monday, 

the jury rendered a guilty verdict less than a minute later.164  The court discussed Pena, and ruled 

the alleged juror misconduct did not meet the standard set forth by the Pena Court.165  Instead, 

their behavior was more akin to the misconduct alleged in Tanner and Warger.166  

The 8th Circuit has applied the racial bias exception recognized in Pena.  In the case of 

United States v. Smith, 2018 U.S. Dist. LEXIS 69729 (D. Minn. Apr. 24, 2018), the jury foreperson 

testified that during deliberations, another juror stated, “besides, [Smith’s] just a banger from the 

hood and he [is] guilty.”167  Believing that meant Smith was a black gang member from North 

Minneapolis, the foreperson further testified that he based his conviction on race and not the 

evidence presented at trial.168  Although the court acknowledge the term “banger” does not 

explicitly invoke race, the court concluded the statement employed a racist stereotype that black 

men from the inner city are gang members.169  The court granted the motion for new trial, finding 

the racial statement significantly motivated the juror to convict, thereby denying the defendant his 

Sixth Amendment right to trial by an impartial jury.170  

 The 11th Circuit addressed whether the Pena exception covers a bias against police 

officers.171  In Antico, a juror allegedly insinuated that he did not like police officers during 

deliberations.172  The court noted the safeguards established in voir dire were enough to expose 

                                                 
163 Id. 
164 Id. 
165 Id. at 3. 
166 See also Montes v. Macomber, 2017 WL 1354779 (S.D.Cal.); Sanders v. Davis, 2017 WL 2591907 

(E.D.Ca.). 
167 Id. at 13. 
168 Id. at 13-14. 
169 Id. at 30.   
170 Id. at 45. 
171 United States v. Antico, No. 9:17-cr-80102, 2018 U.S. Dist. LEXIS 16467 (S.D. Fla. Feb. 1, 2018). 
172 Id. at 7. 
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the alleged bias.173  Although the court recognized that bias is a serious threat to the criminal justice 

system, it noted that every allegation does not warrant a violation of the no-impeachment rule.174  

The court concluded this type of bias did not fall into the narrow racial bias exception, stating “[t]o 

find otherwise would open the jury system to constant scrutiny.”175  

 The foregoing rulings are a sampling and not an exhaustive collection of all the case law 

on the issue.  Yet this sampling indicates the majority of courts are applying the Pena ruling as 

crafted.  Courts are looking for a statement, that: clearly shows a racial bias, against a defendant, 

that was a significant motivating factor in their choice to convict.  

In addition, Pena has been cited in cases not involving racial bias or bias specifically 

against a defendant; however, the Pena exception has not been applied.  

Future Developments of Pena 
 

It will now be the task of the trial and intermediate appellate courts to flesh out the 

procedures a trial court must follow when faced with an allegation of juror racial bias.  

Additionally, an issue which may emerge at the trial court level is the standard for determining 

when the racial bias is sufficient for the verdict to be set aside and order a new trial, and what facts 

qualify as racial bias.  The 8th Circuit faced this question in the previously mentioned United States 

v. Smith, 2018 U.S. Dist. LEXIS 69729 (D. Minn. Apr. 24, 2018).  No doubt these matters will 

generate differing holdings among the lower courts and will further develop the Pena doctrine. 

Whether Pena will be exported and applied to other forms of discrimination (i.e. religion, 

gender, political affiliation, etc.) at this time is difficult to forecast.  It is noteworthy that a death 

penalty case recently surfaced that presents a similar issue of whether the laws governing racial 

                                                 
173 Id. at 10. 
174 Id. 
175 Id. at 11. 
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bias should be portable to questions of sexual orientation bias.176  In that case, a South Dakota man 

was sentenced to death, because the jurors allegedly believed he would enjoy prison.177  However, 

the Supreme Court denied certiorari in June 2018.   

Also noteworthy is that the Advisory Committee proposed three amendments to Federal 

Rule of Evidence 606(b),178 in response to the Pena holding, but ultimately rejected all three 

because there may be further expansion of the rule. 

Conclusion 
 

The Pena decision is laudatory as a measure by the Court to assure that the rights provided 

in the Sixth and Fourteenth Amendments to the United States Constitution are realized.  

                                                 
176 See Ria Tabacco Mar, A Jury May Have Sentenced a Man to Death Because He’s Gay.  And the 
Justices Don’t Care, The New York Times (June 19, 2018), 

https://www.nytimes.com/2018/06/19/opinion/charles-rhines-gay-jury-death-row.html. 
177 Id. 
178The three possible amendments the Committee considered are stated as follows:  

 

(1) Amending Rule 606(b) to codify the specific holding of Pena-Rodriguez, 

creating an exception to the prohibition on juror testimony to impeach a 

verdict in cases involving statements of racial bias only.  The problem with 

that potential amendment would be that expansion of the Pena-Rodriguez 

holding to other types of juror conduct would necessitate yet another 

amendment to the Rule;  

(2) Amending Rule 606(b) to expand on the Pena-Rodriguez holding and to 

permit juror testimony about the full range of conduct and statements that 

may implicate a defendant’s constitutional rights.  The problem with that 

potential amendment is that it would require significant policy 

determinations and would be difficult to draft with precision; or  

(3) Amending Rule 606(b) to include a generic exception to the Rule 606(b) 

prohibition of juror testimony, allowing such testimony whenever it is 

“required by the constitution.” A problem seen by some members with this 

alternative was that it might be interpreted to permit juror testimony about 

any type of juror misconduct or statement that in some way could be 

argued to violate the Constitution.  

 

See Advisory Committee on Rules of Evidence, October 2017, 131-135 

https://www.uscourts.gov/sites/default/files/a3_0.pdf 
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The Sixth Amendment guarantees every criminal defendant a fair trial by impartial jurors.  

The Fourteenth Amendment provides that all persons are to have equal protection under the law.  

Both amendments are central to the fairness of a trial and a functioning democracy. 

The facts in Pena present a clear conflict between these constitutional rights and the long-

established no-impeachment rule, which keeps jury deliberations secret.  While the Pena Court 

recognizes the importance of the no-impeachment rule, its decision assures the public that the 

justice system will not tolerate racial bias.  

A ruling that disallows judges to hear evidence of jury bias directly confronts the integrity 

of the Constitution, and without the Pena decision the Sixth and Fourteenth Amendment are empty 

promises.  
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