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Introduction 

Our modern court system values an efficient and effective legal process, placing a 

premium on avoiding backlog to already burdened dockets – a balancing of judicial economy 

and the fair administration of justice.  The legal system continuously looks to adapt both legal 

and public policy solutions to increase court efficiency.  Indeed, this is a valid concern for judges 

and court systems.  Court demand is increasing – civil case filings in federal district court alone 

have increased 19% since 20081 – and the judicial system has limited and scarce resources to 

respond to the uptick.  The legal field has relied on tried-and-tested methods and have also 

developed new innovations to alleviate the docket burden.  These methods include Alternative 

Dispute Resolution (ADR) methods, which are formal processes that use legal concepts, 

procedures, and techniques designed to settle disputes without costly and time-consuming 

litigation.2  ADR methods have become one of the most common approaches to expedite and 

resolve disputes independent of the courts.  Conceptually, alternative dispute resolutions do not 

harm the fairness and impartiality of justice.  However, where these methods – and more 

specifically arbitration – are used to subvert the legal rights of consumers and the justice system, 

it compromises the fundamental principles our courts are charged to defend: equal protection 

under law.  

 Arbitration is an out-of-court resolution of a dispute between parties to a contract, 

decided by an arbitrator or a panel of arbitrators that is an independent third-party. 3  Arbitrator(s) 

                                                
1 Federal Judicial Caseload Statistics, Civil Cases Filed, Terminated, and Pending, United States Courts, 
(March 21, 2017), https://www.uscourts.gov/statistics-reports/analysis-reports/federal-judicial-
caseload-statistics (last visited Feb. 18, 2019).  
2 See generally American Arbitration Association, Arbitration Description, https://www.adr.org/s (last 
visited Feb. 18, 2019). 
3 Id. 
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are typically selected by the parties. 4  Although similar to a legal proceeding, where evidence 

and exhibits can be introduced, arbitration is often less formal and parties do not have to follow 

state or federal rules of evidence.5 Arbitration is one of the most widespread ADR methods 

designed to improve court efficiency while purportedly protecting individual rights.6  Recent 

arbitration case law has demonstrated the width and breadth of its use.  It has become a virtually 

standard legal practice to include arbitration as the exclusive remedy in contracts, particularly in 

disputes between private companies and individual consumers.  The courts have upheld the use 

of "mandatory" or "forced arbitration" agreements using the Federal Arbitration Act (FAA) as 

the footing of their decisions.  However, where does the line between judicial economy and 

subverting the legal process blur?  Consumers now face mandatory provisions in many 

agreements certainly not contemplated by the drafters of the FAA.  Forced arbitration removes 

protections from consumers who ordinarily would seek the unbiased protection from the courts, 

and often eliminate their ability to enter class action lawsuits.  

  This paper has five core sections and argues for a dynamic judicial analysis of mandatory 

arbitration agreements.  The sections will discuss (1) a broad historical examination of the 

development of the FAA, identifying reasons why this is an outdated legislative remedy; (2) 

landmark Supreme Court cases forming the basis for valid arbitration agreements and the 

modern view expanding its use; (3) the treatment of federal preemption of state law concerning 

arbitration; (4) the Supreme Courts treatment of other public policy related topics; and (5) 

analysis for why the Supreme Court should overrule precedent.  This paper will identify and 

                                                
4 Id. 
5 See generally American Bar Association, Arbitration Description, 
https://www.americanbar.org/groups/dispute_resolution/resources/DisputeResolutionProcesses/arbitr
ation/ (last visited April 13, 2019). 
6 Noussia, K, Confidentiality in International Commercial Arbitration A Comparative Analysis of the 
Position under English, US, German and French Law, Springer, 15-16 (2010). 
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respond to defects with the judicial record, offering an opinion on how the development of 

mandatory arbitration has crossed the judicial-efficiency line, and now violates our universal 

principles as a matter of public policy.    

 

I. Federal Arbitration Act Legislative Intent and Early United State Supreme Court 

Interpretation 

In 1925, the United States Congress passed the Federal Arbitration Act (FAA) 

responding to concerns of costly court proceedings and delays in litigation.  Most United State 

court cases, both federal and state, are decided applying the FAA.7  The act was arguably 

designed as a legal device for merchants and commercial entities to resolve disputes quicker than 

taking their claims to the courthouse.8  As one policymaker of the era commented “it is 

practically appropriate that [passing this act] should be taken at this time when there is so much 

agitation against the costliness and delays of litigation… if arbitration agreements are made valid 

and enforceable.”9  It had substantial support from Chambers of Commerce and business 

associations.  Indeed, much of the FAA's development heavily involved contributions with 

associates from the American Bar Association and the New York Chamber of Commerce, 

ensuring this device met the demand to increase commercial expediency.10 

 

 

 

                                                
7 Id.  
8 Imre Stephen Szalai, Exploring the Federal Arbitration Act through the Lens of History Symposium, 
2016 J. Disp. Resol., 118, (2016). 
9 H.R. REP. NO. 96, note 10 at 2.  
10 Imre Stephen Szalai, Exploring the Federal Arbitration Act through the Lens of History Symposium, 
2016 J. Disp. Resol. (2016). 
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A. Arbitration Designed as a Federal Procedural Tool to Expedite Business-to-Business 

Claims 

Primarily, the FAA was initially intended to provide federal courts with a procedural tool 

to exclude generally minor claims from federal courts.11  The statute’s focus was to support a 

limited system of arbitration for contractual disputes between merchants through limited 

procedures available to federal court.12 Effectively, the statutes device held limited coverage to 

expedite the resolution of commercial, contractual disputes between merchants who wanted to 

arbitrate their disputes and avoid the broken court system.13 During the enactment of the FAA 

there was also a broader movement to simplify court procedures and relieve overcrowded 

judicial dockets, capitalizing much needed judicial time.14  It was a desire to develop more 

alternative dispute resolution methods and procedures to remove or limit minor claims from 

clogging up dockets and expose federal courts to additional frivolous or trivial lawsuits.15  The 

FAA provided federal courts the ability to enforce arbitration agreement, while acting as a final 

validator of the agreement that could hold arbitration to the same legal standards all contracts 

must meet.  This final validator position provided some legal protections that safeguarded 

arbitration agreements from having unfair, unenforceable, or unconscionable provisions.   

                                                
11 Id. at 135; see also Committee on Commerce, Trade &. Commercial Law, The United States 
Arbitration Law and Its Application, 11 A.B.A.J. 153, at 154 (1925). 
12 Imre Stephen Szalai, Exploring the Federal Arbitration Act through the Lens of History Symposium, 
2016 J. Disp. Resol. (2016). 
13 Id. at 128, 132. 
14 Anjanette H. Raymond, It’s Is Time the Law Begins to Protect Consumers from Significantly One-sided 
Arbitration Clauses within Contracts of Adhesion, 91 Neb. L. Rev. 666, 705 (2013). 
15 See generally Ian R. Macneil, American Arbitration Law: Reformation, Nationalization, 
Internationalization (1992; Imre S. Szalai, Outsourcing Justice: The Rise of Modern Arbitration Laws in 
America (2013).  
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Many legal scholars believe that the FAA was intended to bind only federal courts – not 

state courts – to the statute.16  Consistently the drafters of the FAA assured Congress “the statute 

establishes a procedure in the Federal courts.”17  In fact, a	nationally-known scholar regarding 

the Federal Arbitration Act, Professor Szalai, has researched the origin of the FAA, and found 

one of the drafters referencing arbitration as "[w]hether or not an arbitration agreement is to be 

enforced [is] a question of the law of procedure and is determined by the law of the jurisdiction 

wherein the remedy is sought."18 The drafter of the statute suggests that these agreements are 

procedural in nature.  Section 2 of the FAA, the most important and debated section, states that 

arbitration agreements are generally "valid, irrevocable, and enforceable."19  The challenge for 

courts at that time – and arguably still today – was interpreting what the boundaries of these 

words are.   

 

B. Applying Substantive Law Principles Places Arbitration on the same Footing as 

Fundamental Contractual Provisions 

A fundamental question Congress asked legal scholars at the time – and still today – is if 

a court should be ascribing substantive legal application or procedural applications to arbitration?  

If ascribing substantive legal applications, it would place arbitration on the same footing as other 

                                                
16 See generally Linda R. Hirshman, The Second Arbitration Trilogy: The Federalization of Arbitration 
Law, 711 Va. L. Rev. 1305, 1315 (1985); Ian R. MaCneil, American Arbitration Law: Reformation, 
Nationalization, Internationalization (1992); Henry C. Strickland, The Federal Arbitration Act’s 
Interstate Commerce Requirement: What’s Left for State Arbitration Law?, 21 Hofstra L. Rev. 385 
(1992). 
17 Prima Paint Corp. v. Flood & Conklin Mfg. Co., 87 S.Ct. 1801, 1814 (1967); See also H.R.Rep. No. 96, 
68th Cong., 1st Sess., 1 (1924). 
18 Bills To Make Valid And Enforceable Written Provisions Or Agreements For Arbitration Of Disputes 
Arising Out Of Contracts, Maritime Transactions, Or Commerce Among The States Or Territories Or 
With Foreign Nations: Joint Hearings on S. 1005 and H.R. 646 before the Subcomms. of the Comms. on 
the Judiciary, 68th Cong., 37 (1924). 
19 9 U.S.C. § 201. 
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provisions of an enforceable contract – giving it more weight than simply a procedural tool to 

increase legal efficiency.20  In the immediate period prior to the enactment of the FAA, laws 

governing the enforceability of arbitration agreements were generally thought to deal purely with 

matters of procedure rather than substance.21  One of the leading legal thinkers during this 

period, Judge Cardozo, underscores this point that "[a]rbitration is a form of procedure, whereby 

differences may be settled. It is not a definition of the rights and wrongs out of which differences 

grow."22 (emphasis added).  

Prevailing case law during the FAA’s enactment contextualizes arbitration as a 

procedural tool that’s a matter of law and not fact.23  The value of arbitration was seen as a legal 

device to deliver alternative dispute resolution,24 especially in commercial transactions where 

equal bargaining power exists.  There are valid policy concerns with applying a statute from 

1925 with murky legislative history and applying it to modern commerce.25  Commercial 

enterprises involving point-of-sale transactions are a much higher share than in 1925, and 

transaction are generally made more legally complex with the advent of the internet, certainly 

more complex than the Congress of 1925 could have ever anticipated. 26  Internet merchants and 

                                                
20 AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 362 (2011) (Breyer, J., dissenting). 
21 Imre Stephen Szalai, Exploring the Federal Arbitration Act through the Lens of History Symposium, 
2016 J. Disp. Resol. (2016). 
22 Berkovitz v. Arbib & Houlberg, Inc., 230 N.Y. 261 (1921). 
23 Prima Paint Corp. v. Flood & Conklin Mfg. Co., 87 S.Ct. 1801 (1967); Commercial Solvents Corp. v. 
Louisiana Liquid Fertilizer Co., 20 F.R.D. 359 (S.D.N.Y. April 8, 1957). 
24 Imre Stephen Szalai, Exploring the Federal Arbitration Act through the Lens of History Symposium, 
2016 J. Disp. Resol. (2016) “When the judicial system was broken and overwhelmed with overcrowded 
dockets, arbitration acted like a safety valve, and commercial disputes flowed from the court system into 
arbitration.” 
25 Stephen E. Friedman, Protecting Consumers from Arbitration Provisions in Cyberspace, the Federal 
Arbitration Act and E-SIGN Notwithstanding, 57 Cath. U. L. Rev. 377, 397 (2008) “[there are] a number 
of differences between written text on paper and electronically displayed text on a website… these are 
difference relevant for purposes of the FAA.” 
26 See generally Stephen E. Friedman, Protecting Consumers from Arbitration Provisions in Cyberspace, 
the Federal Arbitration Act and E-SIGN Notwithstanding, 57 Cath. U. L. Rev. 377 (2008). 
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market participants and place many provisions on agreements simply asking a consumer to click 

if they agree – agreements commonly referred to as “clickwrap” agreements – and have been 

upheld in federal court as valid agreements.27  These types of agreements typically have an 

arbitration provision or a waiver of a jury trial, often both.  The complexities of these agreements 

are often difficult enough for lawyers to argue, much less under-educated consumers.  

Contemplating the legislative history prompts two competing legal interpretations: (1) if 

a holding defines the statutes in its broadest terms, any transaction involving an arbitration 

agreement would be as section 2 instruct "valid, irrevocable, and enforceable" or (2) if the statute 

is decided more narrowly on federal procedural grounds, it places the onus on the state 

legislatures to determine and enforce arbitration agreements.  We now turn our attention to how 

the U.S. Supreme Court addressed these interpretations and applied the FAA. 

 

II. The United States Supreme Court Disposition of the Federal Arbitration Act 

Arbitration provisions are ubiquitous in our modern legal system, found in contracts from 

consumer goods to services, including nursing homes and hotels.28 The proliferated use of 

arbitration agreements has developed over time by nature of favorable Supreme Court decisions.  

These decisions transformed arbitration from a federal procedure tool into a creature of 

substantive law.  This transition occurred gradually; however, once this shift occurred, market 

actors identified the opportunity and expanded the use of arbitration.  

 

                                                
27 Whitt v. Prosper Funding LLC et al, No. 1:2015cv00136 - Document 48 (S.D.N.Y. 2015). 
28 See generally American Arbitration Association, Rules, Forms and Fees, https://www.adr.org/Rules 
(last visited Feb 15, 2019). 
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A. Early FAA Interpretation Limiting the use to Federal Court and Interpreting the State Law 

as Controlling 

 In Bernhardt v. Polygraphic Co. of Am., 350 U.S. 198 (1956), the United States Supreme 

Court established an early precedent limiting the substantive nature of arbitration to the confines 

originally contemplated in the FAA, noting that the “FAA makes ‘valid, irrevocable, and 

enforceable’ provisions for arbitration in certain classes of contracts; and provides for a stay of 

actions in the federal courts of issues referable to arbitration under [maritime and commerce] 

contracts.”29 (emphasis added). The Court also acknowledged that arbitration, in place of a 

judicial process, would lead to “radically” different outcomes, stating that “if the federal court 

allows arbitration where the state court would disallow it, the outcome of litigation might depend 

on the court-house where suit is brought. For the remedy by arbitration… substantially affects 

the cause of action created by the State… the change from a court of law to an arbitration panel 

may make a radical difference in ultimate result.”30  

It's clear from the plan language used in Bernhardt that the Justices believed there was a 

distinct difference between binding arbitration in state courts using a federal statute. This follows 

the historical understanding of leading legal thinkers believing that the FAA, given a fair 

reading, limits arbitration to federal procedural law rather than substantive. Additionally, the 

court also suggests that there is a may be substantial differences in results between a court of law 

and the arbitration process. Bernhardt desired to limit the FAA’s binding arbitration to those 

actions brought in federal court but in later Supreme Court decisions, as demonstrate in this 

section, expanded the view and substantive nature of arbitration.  

 

                                                
29 Bernhardt v. Polygraphic Co. of Am., 350 U.S. 198, 275 (1956). 
30 Id. at 276. 
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B. The Supreme Court Favored the Procedural Application of Arbitration in Disputes Involving 

Sophisticated Parties 

The Supreme Court’s decision in Wilko v. Swan, 346 U.S. 427 (1953) the Court again 

applied arbitration as a procedural tool rather than applying arbitration agreements as a 

substantive provision, analyzing the provision as a favored procedural policy.  In Wilko, a 

contract was disputed between a broker and a client.  The District Court held that an agreement 

to arbitrate deprived the petitioner of the advantageous court remedy afforded by the Securities 

Act and denied the stay.  The respondents appealed to the U.S. Supreme Court on two arbitration 

grounds: (1) the FAA was controlling in the action because Congress clearly prioritized 

arbitration to settle contract disputes and (2) the protective provisions of the Securities Act don’t 

control in this case because Congress effectively applied a waiver of judicial trial and review in 

the FAA.31  The Court held “By the terms of the agreement to arbitrate, petitioner is restricted in 

his choice of forum prior to the existence of a controversy. While the Securities Act does not 

require petitioner to sue, a waiver in advance of a controversy stands upon a different footing.”32 

The Court’s language in Wilko suggest that – while Congress clearly favors arbitration as a 

policy – this isn’t an unqualified preference and could be displaced by more important 

considerations.  In Wilko, it was the threat that a security buyer would waive their right to sue in 

a court and venue of their choice.   

The facts and nuance of a case could alter the outcome of a binding arbitration 

agreement.  In Wilko the court is dealing with sophisticated parties – parties with advanced 

education and knowledge about the legal system – where unconscionability wouldn’t be an 

available defense, and yet the Court made clear that arbitration isn’t a provision that must be 

                                                
31 Wilko v. Swan, 346 U.S. 427, 437 (1953). 
32 Id. at 438. 
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followed, that arbitration agreements may be invalidated.  The early legislative history suggested 

that the intent of the FAA was to enhance and expedite disputes between merchants,33  which is 

the case in Wilko, and the Court made certain to address that the arbitration provision wasn’t a 

guaranteed right, but one that must be balanced with other policy considerations.34   

 

C. Departing from Established Precedent, the Supreme Court Applies Arbitration as 

Substantive Contractual Provision 

In Southland Corp. v. Keating, 465 U.S. 1 (1984), one of the first in the line of 

preemption cases, holding that the FAA preempted a state provision provided dispute resolution 

exclusively through the courts, the Court took a consequential and substantial deviation from 

Bernhardt and Wilko precedent. 35  In Southland, several franchisees filed a class action lawsuit 

in California state court against the licensing corporation, who sought arbitration because of the 

exclusive remedy in their franchise agreement.36  On appeal, the California Supreme Court held 

that a state statute required judicial review of the claims because the statute voided provisions 

and that the FAA did not supplant this state provision.37  In reversing the lower court, Justice 

Burger, writing for the majority, focused on the perceived congressional intent to “withdraw” 

                                                
33 Imre Stephen Szalai, Exploring the Federal Arbitration Act through the Lens of History Symposium, 
2016 J. Disp. Resol. (2016). 
34 Wilko v. Swan, 346 U.S. 427, 438 (1953) “Two policies, not easily reconcilable, are involved in this 
case. Congress has afforded participants in transactions subject to its legislative power an opportunity 
generally to secure prompt, economical and adequate solution of controversies through arbitration if the 
parties are willing to accept less certainty of legally correct adjustment. On the other hand, it has enacted 
the Securities Act to protect the rights of investors and has forbidden a waiver of any of those rights. 
Recognizing the advantages that prior agreements for arbitration may provide for the solution of 
commercial controversies, we decide that the intention of Congress concerning the sale of securities is 
better carried out by holding invalid such an agreement for arbitration of issues arising under the Act.” 
35 Congressional Research Service, Mandatory Arbitration and the Federal Arbitration Act, pg. 7, Sept. 
20, 2017. 
36 Southland Corp. v. Keating, 465 U.S. 1, 4-5 (1984). 
37 Id. at 5. 
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power from the states to require judicial review.38  The Court analyzed the FAA as, in effect, 

preempting states from legislating their own standards on arbitration agreements.39  In Southland, 

the Court establishes “[I]n enacting provisions of the FAA, an arbitration provision is valid and 

irrevocable, when Congress declared a national policy favoring arbitration and withdrew the 

power of the states to require a judicial forum for resolution of claims which the contracting 

parties agreed to resolve by arbitration.”40  

In Southland, the Court clarified the reach of the FAA, focusing on the operating 

language in Section 2 “involving commerce” as evidence that Congress did not intend to limit 

arbitration enforceability only in federal courts.41  The Court’s reasoning was twofold, (1) 

upholding California’s statute would promote forum shopping for favorable arbitration 

jurisdictions and (2) by passing the FAA, congress intended to “foreclose state legislative 

attempts to undercut the enforceability of arbitration agreements.”42 This reasoning applied 

arbitration as a substantive contractual provision, as an exclusive remedy and displaced any state 

law requiring judicial review.  

 

 

 

 

                                                
38 Id. at 16 “In creating a substantive rule applicable in state as well as federal courts, Congress intended 
to foreclose state legislative attempts to undercut the enforceability of arbitration agreements.” (W. 
Burger, C.J.). 
39 Id. at 8 “We hold that the Court has jurisdiction to decide whether the Federal Arbitration Act preempts 
§ 31512 of the California Franchise Investment Law.” (Burger, C.J.). 
40 Southland Corp. v. Keating, 465 U.S. 1, 10 (1984). 
41 Id. at 15. 
42 Id. at 16. 
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D. The Supreme Court Expands the Use of Arbitration with Little Distinction between the Types 

of Disputes and Parties 

This movement is clearly expressed in Rent-A-Center West v. Jackson, 130 S. Ct. 2772 

(2010) where Justice Scalia, writing for the majority, upheld an employment agreement 

delegating to an arbitrator exclusive authority to resolve any dispute relating to the agreement's 

enforceability as a valid delegation under the FAA.  The holding in Jackson reflects a disturbing 

shift from earlier court precedent, and even fundamental principles of fairness and equity.  The 

Court’s current disposition expanding the substantive nature of arbitration hasn’t tempered.  In 

recent arbitration decisions, the Court has continued to uphold agreements even in situations 

where previous dicta found it would have violated notions of public policy.  

In Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985) the 

Court notes “that in the event the choice-of-forum and choice-of-law clauses operated in tandem 

as a prospective waiver of a party's right to pursue statutory remedies for antitrust violations, we 

would have little hesitation in condemning the agreement as against public policy.”43  When 

faced with this type of agreement in American Express Co. v. Italian Colors Restaurant, 133 S. 

Ct. 2304 (2013), involving a company with superior bargaining power forcing merchants to 

effectively waive antitrust claims, the Court upheld the agreement.  In Italian Colors, 

transactional merchants using American Express brought a class action lawsuit; however, a 

provision of the contract provided that whoever accepts American Express cards requires all 

disputes to be resolved by arbitration and provided that “shall be no right or authority for any 

Claims to be arbitrated on a class action basis.44  Thereby, the Court reaffirmed that courts must 

“rigorously enforce” arbitration agreements according to their terms, even for claims alleging a 

                                                
43 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985), See supra. note 19. 
44 American Express Co. v. Italian Colors Restaurant, 133 S. Ct. 2304, 2306 (2013). 
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violation of another federal statute unless the FAA's mandate has been “overridden by a contrary 

congressional command.”45   

The holding in Italian Colors expanded the FAA well beyond it’s an original intent. The 

Court created an even higher legal standard that applies contractual principles, a standard well 

beyond what’s contemplated by statute or previous Supreme Court precedent.  Concurrently, the 

holding potentially establishes new precedent forestalling judge-made exceptions to FAA 

enforcement of arbitration agreements.  Echoing Justice O’Connor’s concurring opinion in 

Allied-Bruce, this expansive view is well beyond the scope of the FAA.46  

 

III. Federal Arbitration Act’s Preemption of State Law 

Many State legislatures passed various restrictions on enforcing mandatory arbitration 

provisions, particularly in situations where there is unequal bargaining power between the 

contracting parties.47 Multiple cases have been argued at the United States Supreme Court 

involving the State’s interest in maintaining these statutes.48 Principally, these arguments 

maintain that arbitration in certain agreements are unfair, contrary to public policy and harm the 

states interest in protecting marginalized and defenseless communities.49 The Court has decided 

in numerous cases that State law is preempted and displaced by the FAA.50  Contract law is 

generally governed by State common and statutory law.  For example, the elements of a contract 

                                                
45 Id. at 2309. 
46 Allied-Bruce Terminix Companies, Inc. v. Dobson, 513 U.S. 265, “Yet, over the past decade, the Court 
has abandoned all pretense of ascertaining congressional intent with respect to the Federal Arbitration 
Act, building instead, case by case, an edifice of its own creation.” (O'Connor, J.). 
47 Congressional Research Service, Mandatory Arbitration and the Federal Arbitration Act, Sept. 20, 
2017. 
48 Kindred Nursing Centers, L.P. v. Clark, 137 S. Ct. 1421 (2017). 
49 Id. at 5. 
50 See generally Kindred Nursing Centers, L.P. v. Clark, 137 S. Ct. 1421 (2017); Hall St. Assocs., L.L.C. 
v. Mattel, Inc., 552 U.S. 576 (2008); DIRECTV, Inc. v. Imburgia, 577 U.S. ___ (2015). 
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are developed and interpreted according to the State’s jurisprudence and codified contract 

principles. Indeed, even a classic contract principle such as the ‘Mailbox Rule’ is applied 

differently in California than a majority of other states.51  Elements of contract formation has 

been a classic example of developing the application and adaption of legal theories over time, 

especially as technology progresses. Though, in most instances, these defining developments 

have been the province for State courts and legislatures to articulate and enact.  

 

A. Federal Preemption of State Laws Designed to Protect Vulnerable Litigants 

In Allied-Bruce, a case involving interstate commerce – clearly within the jurisdiction of the 

FAA – the majority went out of its way expanding the interpretation of Section 2.  The Court’s 

analysis turns on one word in Section 2, “involve,” and applies its own interpretation of 

congressional intent expanding the reading and functionally of the word adopting “affecting” 

commerce rather than “in” commerce.  Consequently, the “affecting” commerce analysis 

exercises Congresses commerce power to the fullest extent, putting “arbitration provisions on the 

same footing as a contracts other terms.”52 Although, unlike previous opinions resting upon 

Southland, Allied-Bruce was a split decision with more dissenting views.  Both Justices Scalia 

and O’Connor articulated the negative affects interpreting Section 2 this broadly.  In predicting 

the negative consequences, Justice O’Connor commented this would “[displace] many state 

statutes carefully calibrated to protect consumers and state procedural requirements aimed at 

ensuring knowing and voluntary consent.”53   

                                                
51  See Palo Alto v. BBTC Co., 11 Cal.3d 494 (1974). 
52 Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 283 (1995). 
53 Id. at 282. 
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Justice Scalia, using more pugnacious language, elaborated that the opinion rests on an 

“unauthorized eviction of state-court power to adjudicate potentially large class of disputes… 

abandoning [Southland] does not impair reliance interests to a degree that justifies this evil.”54  

(emphasis added).  Indeed, Justices’ Scalia and O’Connor predictions have been realized, and in 

later decisions, States have lost any controlling interest where the FAA pre-empts their ability to 

regulate arbitration agreements.  Two of the latest cases use arguments that limit the consumer 

protection aims of State law.  

 

B. Carefully Designed State Consumer Protection Laws Pre-empted, Creating a Federal 

Foothold  

In AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011), a class of plaintiffs brought suit 

against AT&T claiming they violated California consumer protection laws marketing a call 

phone as “free” but charging sales tax.  AT&T’s arbitration clause waived the customers right to 

a jury trial and any class action law suits.  California codified its public policy priorities to 

protect consumers, made collective-arbitration waivers in consumer contracts per se 

unconscionable.55  The plaintiff’s successfully argued at the District Court, and affirmed by the 

Ninth Circuit, that the waiver of a jury trial and class action effectively made this argument 

unconscionable, and therefore voidable under the savings clause of the FAA which permits 

invalidating arbitration agreements where  “generally applicable contract defenses” are 

established.  Justice Scalia writing for the majority overturned the Ninth Circuit noting that 

“although [Section 2] savings clause preserves generally applicable contract defenses, nothing in 

                                                
54 Id. at 285. 
55 Cal. Civ. Code Ann. Section 1670.5(a). 
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it suggests an intent to preserve state-law rules that stand as an obstacle to the accomplishment of 

the FAA.”56   

The Scalia decision didn’t stop there57, however, and effectively establishes the Courts’ 

favorable disposition limiting class arbitration in future suits where class arbitration (1) sacrifices 

the principal advantage of arbitration making it slower, more costly, and likely procedural 

morass; (2) requires procedural formality; and (3) greatly increases risks to the defendants.58 

Concepcion stands for the proposition that applying the FAA can strike down a state statute that 

“treats arbitrations on par with judicial and administrative proceedings.”59 

In Kindred Nursing Centers, L.P. v. Clark, 137 S.Ct. 1421 (2017), two estates of nursing 

home residents filed actions in Kentucky state court against defendant nursing home asserting 

wrongful death, personal injury, and negligence.  The Supreme Court overturning the Kentucky 

Supreme Court held that any obstacle to the accomplishment and execution of arbitration 

agreements according to their terms violates a clear congressional policy to streamline legal 

disputes.  Concepcion and Kindred seem to blatantly disregard that contract law has historically 

been the dominion of state law; moreover, it’s allowed a federal statute to interpret state policy, 

as articulated in Justice Scalia’s previous dissents.  

 

 

                                                
56 AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 343 (2011). 
57 J. Scalia explaining his shift from negative treatment of holdings relying on Southland in his dissent in 
Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 284, 285 (1995) "I shall not in the future dissent from 
judgments that rest on Southland. I will, however, stand ready to join four other Justices in overruling it, 
since Southland will not become more correct over time, [and] the course of future lawmaking seems 
unlikely to be affected by its existence.” 
58 Id. at 348, 350. 
59 Id. at 366. 
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IV. Public Policy: Supreme Court Treatment and Themes 

 

A. Notions of Public Policy were Fundamental Forming the Courts Earliest Jurisprudence 

Public policy was an underlying ground for the writ of mandamus in the Courts holding of 

Marbury v. Madison.60  Even as far back as Marbury, the Court has taken matters of public 

policy or public concern as persuasive notions in its decisions.  Although the Court has displayed 

a hostile treatment to arguments solely on the basis of public policy,61 the Court has also 

delivered opinions demonstrating where strong public policy interest exists the priority should be 

weighed as countervailing public interest62.  For example, in delivering a majority opinion, 

Justice Douglas acknowledged that “[he] fully subscribe to the view that the strong public policy 

of preserving the secrecy of grand jury proceedings should prevent the general disclosure.”63 

(emphasis added).  

 

B. States have Argued Public Policy as a Controlling Factor Enforcing Unfair, Deceptive, and 

Abusive Business Practices Statutes 

State consumer protection regulations have been carefully crafted to address unfair 

marketplaces from bad actors, some who use arbitration agreements to remove the legal rights of 

                                                
60 Marbury v. Madison, 5 U.S. 137, 169–70. 
61 See generally Muschany v. U.S., 65 S.Ct. 442 (1945); Twin City Pipe Line Co. v. Harding Class co., 51 
S.Ct. 476 (1931). 
62 See generally Jacobson v. Massachusetts, 197 U.S. 11 (1905) where the Court weighed the public 
health policy of mandatory vaccinations against the Fourteenth Amendments right to liberty; See also 
Taylor v. Illinois, 484 U.S. 400 (1988) "Although a trial court may not ignore the fundamental character 
of the defendant's right to offer the testimony of witnesses in his favor, the mere invocation of that right 
cannot automatically and invariably outweigh countervailing public interests.”  
63 United States v. Procter & Gamble Co., 356 U.S. 677, 690 (1958). 
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unsuspecting and unsophisticated consumers64.  States have actively played an engaged role 

regulating arbitration, passing statutes defining their policies towards arbitration agreements, 

especially in consumer goods and services.65  These have often aligned with the State’s public 

policy objectives inherent to their public safety mandate.  State arbitration statutes have provided 

for limited rights of action in circumstances that violate these notions of public safety, which 

shouldn’t displace the federal objectives of the statute.  

 

C. Federalism and Public Policy are critical to the Displacement of Federal Overreach 

Our federalist system has historically prioritized the role of the States defining their 

public policy objectives.  It has been a hallmark of our legal system: the United States values the 

principles of federalism and states’ rights expressly found in the Tenth Amendment of the U.S. 

Constitution.  States have their own domains of legal and public policy.  Unless a state law 

clearly conflicts with a federal law, or where the Congress has clearly and expressed pre-empted 

State law, State courts have historically played the role in determining how their states interpret 

and approach their public policy.66  State courts have played a role in determining how they may 

rely on decisions to limit the impact of pre-dispute arbitration agreements.  For example, in a 

2011 decision,67 the California State Court of Appeals for the Second District relied upon the 

Broughton rule and refused to enforce a pre-dispute arbitration agreement on public policy 

                                                
64 Carolyn Carter, Consumer Protection in the States: A 5-state Evaluation of Unfair and Deceptive 
Practices Law, National Consumer Law Center (2018). 
65 Kristin M. Blankley, Impact Preemption, A New Theory of Federal Arbitration Preemption, 67 Fla. L. 
Rev. 711, 728 (2016). 
66 Dennis NettikSimmons, Towards a Theory of State Constitutional Jurisprudence, 46 Mont. L. Rev., 
280 (1985) “State judges, however, have had a common law tradition of making law within certain fields, 
for example tort law. This common law tradition in the state judiciaries demonstrates… an acquiescence 
to judicial lawmaking… that where individual rights are concerned, state courts have the institutional 
ability and legal resources to construe state constitutions more broadly.” 
67 Brown v. Ralphs Grocery Co, 197 489 (Cal.App.4th, 2011). 
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grounds.  The appellate court because agreed that including a waiver of representative violated 

the California's Private Attorney General Act.  

Where federal overreach has crept into the domain of the States, the Supreme Court has 

justifiably struck down laws as unconstitutional and violating public policy,68 but refuses to 

apply the same logic and approach to mandatory arbitration.  It may have been easy for Supreme 

Court Justices to discount or overlook the prescient statement69 in the Bernhardt that applying 

substantive law rather than the applicable law where the suit is brought, will lead to substantially 

different outcomes.  However, this language in the Bernhardt opinion is incredibly important to 

underscore–especially now–given the drastic use of the FAA as a tool to preempt state law 

barring arbitration from certain agreements.  

 

V. The Supreme Court Should Adopt More Dynamic Analysis of Mandatory Arbitration 

Agreements. 

In today’s complex consumer environment, courts should adopt a more dynamic analysis of 

mandatory arbitration agreements using principles consistent with similar public-policy concerns 

articulated in cases involving contracts of adhesion and unconscionability.70  This conclusion 

rests on three propositions: (A) the legislative intent of the FAA is too unclear and speculative to 

pre-empt the States inherent police power vest in the Tenth Amendment; (B) arbitration 

                                                
68 Murphy v. National Collegiate Athletic Association, 584 U.S. ___ (2018). 
69 350 U.S. 198, at 276 (1956) “if the federal court allows arbitration where the state court would disallow 
it, the outcome of litigation might depend on the court-house where suit is brought. For the remedy by 
arbitration… substantially affects the cause of action created by the State… the change from a court of 
law to an arbitration panel may make a radical difference in ultimate result.” 
70 See Williams v. Walker-Thomas Furniture, 350 F.2d 445 (D.C. Cir. 1965); See also Tunkl. V. Regents 
of the University of California, 60 Cal.2d 92 (1963); See also Kugler v. Romain, 58 N.J. 522 (1971). 
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agreements in adhesion contracts should require clear disclosures of rights being removed; and 

(C) the public policy concerns of States should outweigh the faulty historical record of the FAA.   

 

A. An Incomplete Legislative Record Effectively Removed States’ Rights 

The seeming lack of serious inquiry into the legislative determination for the FAA has made 

the statute ripe for judicial activism.  While the legislative intent is murky, it is exasperated by 

the lack judicial inquiry of determining that intent has been lax, or as Justice O'Connor 

comments in the Allied-Bruce concurring opinion: "the [Supreme] Court has abandoned all 

pretense of ascertaining congressional intent with respect to the [FAA] building instead, case by 

case, an edifice of its own creation."71  Multiple dissenting Supreme Court decisions have 

observed how ripe the FAA is for legislating from the bench and the expansive interpretations by 

Justices.72  This legislating from the bench overlooked many precedential decisions that requires 

congressional intent be clear in order to supersede State law “where the field which congress is 

said to pre-empt has been traditionally occupied by the States.”73   

By overturning decades of established precedent, Southland and its progeny substantially 

limited state legislatures from regulating contract law, historically one of the chief provinces of 

state law.  The limited of State law on arbitration agreements is important for two reasons.  In 

state court, there are significantly lower minimum dollar requirements to meet subject matter 

jurisdiction threshold for commercial and contract disputes, and state courts generally have lower 

                                                
71  Id. at 844. 
72 J. Stevens dissenting, Perry v. Thomas, 107 S.Ct. 2520, at 2528 (1987)  (“It is only in the last few years 
that the Court has effectively rewritten the statute to give it a pre-emptive scope that Congress certainly 
did not intend”);  J. Thomas dissenting,  Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 284, at 295 
(1995) (“Rather than attempting to defend Southland on its merits, petitioners rely chiefly on the doctrine 
of stare decisis in urging us to adhere to our mistaken interpretation of the FAA”). 
73 Jones v. Rath Packing Co., 430 U.S. 519 (1977). 
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procedural barriers in courts of equity.  Limiting the FAA to federal civil procedure, where 

subject matter jurisdiction requires at least $75,000, prevents opportunistic behavior from 

corporations relying on the FAA to limit otherwise valid consumer and employment actions in 

state court.74  Effectively, the Southland decision has established a safe harbor-effect allowing 

forced arbitration to substantively govern employment contracts and low-dollar consumer goods 

and products in state courts, accelerating the prevalence of wide-spread arbitration use.  

 

B. Rather than a Narrow Opinion, the Court’s Expansive Ruling in Southland Established a 

Vast Analysis 

Instead of narrow rulings limiting the substantive nature of arbitration, the Court has seen fit 

to develop arbitration on similar footing as other substantive contract provisions.  Although 

opinions have routinely pointed to the “clear” legislative history of the FAA, at the time of 

adoption the FAA, the language had no clear direction or intent that in many ways has left the 

statute ripe for judicial activism and removed the rights of the States to govern their own 

policies.   

The legislative intent of the Act is murky and frustrated by the type of influence by outside 

organizations and groups during the drafting of the legislation.75  The FAA’s legislative intent is 

clearly an open question.  And it may also be fair to say, according to the historical record and 

dissenting opinions, that the Court has taken license to write a history of legislative intent 

meeting its own devices.  The Court has relied on an inadequate and incomplete legislative 

record to remove the rightful authority State courts and legislatures and has impeded the rights of 

                                                
74 See generally Imre Stephen Szalai, Exploring the Federal Arbitration Act through the Lens of History 
Symposium, 2016 J. Disp. Resol. (2016). 
75 Christopher R. Drahozal, In Defense of Southland: Reexamining the Legislative History of the Federal 
Arbitration Act, 78 Notre Dame L. Rev. 101 (2002). 
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citizens seeking remedies.  By striking down legitimate state law, it has abandoned federalist 

ideals and reading-in congressional intent. The Court’s previous holdings, and its own history, 

had never been to so brashly pre-empt state law for a federal scheme.  More importantly, it was 

the scope and jurisdictional limitations of the FAA that is perhaps most over looked.  

The Court had an opportunity to review its misguided Southland holding in Allied-Bruce76 

and instead of at least narrowly ruling or distinguishing early precedent, the Court affirmed and 

even expanded the precedential foundation.  The broad interpretation of the FAA pre-empting 

state law and policy has accelerated the wide-spread adoption of often damaging arbitration 

agreements.  Recent caselaw suggests the Court isn’t turning back and is finding new arguments 

to expand the reach of the FAA. The holding in Concepcion,77  demonstrates the FAA’s creative 

use limiting states consumer protection laws and schemes, and the courts often reimagining of 

the desired legislative intent for a statute that is nearly a century old. 

The use, legal function and remedy of a legal dispute is not exclusively the province of the 

federal government and is jurisdiction of the particular state.  Decision after decision, the Court 

relied on its own interpretation for the FAA’s intent, faultily manufacturing a policy priority and 

imposing it on State courts.  In so doing, the Court has effectively become the thing it seeks not 

to be: a super-legislature that determines the wisdom, need, and propriety of laws that touch 

economic, business, and social problems.78   

It is well established Supreme Court jurisprudence that the 10th Amendment provides states 

with inherent police powers to establish and enforce laws protecting public health, safety, and 

                                                
76 513 U.S. 265 (1995). 
77 563 U.S. 333, 343 (2011). 
78 Griswold v. Connecticut, 381 U.S. 479 (1965). 
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morals.79  The Court has held on numerous occasions that a States historic police powers are “not 

to be superseded by the Federal Act unless that was the clear and manifest purpose of 

Congress”80  (emphasis added).  The State must maintain its role to maintain public safety, and 

that includes protecting unsuspecting consumers from signing away their rights.  Absent the 

reading-in of alternative definitions of words in the Southland decision, the standard of ‘clear’ 

and ‘manifest’ intent are not met by the statute and legislative history to pre-empt State law.81  

 

C. Contracts of Adhesion Incorporating Mandatory Arbitration Agreements Violate Tenets of 

Good Faith and Fair Dealing  

Contracts of adhesion containing arbitration agreements remove fundamental tenets of Good 

Faith and Fair Dealing, a hallmark of our public policy.82  An adhesion contract also called a 

"standard form contract" is typically drafted by one party, usually a business with stronger 

bargaining power, and binds the other party to conditions that haven’t been negotiated or 

modified often because the other party has limited or no bargaining party not to sign the 

agreement.  These terms range from substantive contract issues such as value and condition or 

service provided but forum, choice of law and other often negotiated terms.  The other party is 

usually one with weaker bargaining power, which have increasingly become consumers in need 

of goods or services.  Adhesion contracts are commonly used for matters involving insurance, 

                                                
79 See generally Barnes v. Glen Theatre, 501 U.S. 560, 569 (1991); Paris Adult Theatre I v. Slaton, 413 
U.S. 49 (1988). 
80 Arizona v. Inter Tribal Council of Arizona Inc., 133 S.Ct. 2247 (2013); See also Rice v. Santa Fe 
Elevator Corp., 331 U.S. 218, 230 (1947). 
81 465 U.S. 1 (1984). 
82 See generally Richard L. Barnes, Rediscovering Subjectivity in Contracts: Adhesion and 
Unconscionability, 66 La. L. Rev., (2005). 
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leases, deeds, mortgages, automobile purchases, and other forms of consumer credit.83  Our legal 

system has long valued the freedom of contract principals84, those principles that those party to 

the contract should read and understand what they’re signing; however, there is a common 

expectation and principle of good faith and fair dealing.  One principle strengthens the other; 

without the trust of good faith and fair dealing, freedom of contract allows powerful and 

opportunistic parties to take advantage of unsuspecting and unsophisticated parties.  While these 

principles are outside our discussion here, limiting the aims of those principles to arbitration 

agreements in adhesion contracts illuminate how they conflict with these widely established and 

fundamental legal precepts.  

Unsuspecting consumers who have little or no bargaining power in products like cell 

phones, internet, furniture, and other necessary consumer goods assume that a court of equal 

justice will protect them from opportunistic, powerful businesses.  Unless the consumer hires an 

attorney to review a service agreement, which is highly unlikely even for affluent consumers, let 

alone the low- and moderate-income, they do not know what arbitration means or how it 

removes certain legal protections.  Arbitration is a complex process that few lay people 

understand.  Most people have gained their knowledge of the law from legal procedural shows 

like Law and Order and most recently the Good Wife, dramas where most often the rights of 

individuals are tried before a judge or jury.  This is most people’s expectation that no matter 

what – even if they’re taken advantage of – there is at least a legal system designed to adjudicate 

the rightfulness of their claims and providing equal protection under the law.  In a multi-year 

                                                
83 Cornell University Wex Dictionary, defining “adhesion contract”  
https://www.law.cornell.edu/wex/adhesion_contract_%28contract_of_adhesion%29 (last visited May 4, 
2019). 
84 See generally, Carolyn Edwards, Freedom of Contract and Fundamental Fairness for Individual 
Parties: The Tug of War Continues, 77 UMKC L. Rev. 647 (2009). 
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research report to Congress, the Consumer Financial Protection Bureau found that “more than 75 

percent of consumers surveyed did not know whether they were subject to arbitration… and 

fewer than 7 percent… realized that the clauses restricted their ability to sue in court.”85 

As discussed earlier, states have attempted to limit this practice in state law identifying 

certain types of contracts raising a presumption of unfair dealing.86  But the Supreme Court has 

pre-empted and tied the hands of States from their inherent public safety mandate.87   

 

D. Public Policy of the State is a Controlling Interest 

The Supreme Court should understand the modern public policy concerns of States in 

combating opportunistic unfair, deceptive and abusive behavior and narrow the FAA to its 

rightful place in federal proceedings.  The Supreme Court, failing to wait for a clear 

Congressional rule or policy on arbitration -- the appropriate branch of government -- created its 

own interpretation, something of its own creation and in the Courts image.88  The use of the FAA 

to now limit state authority violates our core principles of federalism leading to unfair and 

unequal bargaining power.  

As Justice O’Connor notes in her concurring opinion in Allied-Bruce89 "It would have 

been extraordinary for Congress to attempt to prescribe procedural rules for state courts.  And 

because the FAA was enacted against this general [federal] background, no one read it as such an 

attempt."90 If it’s the duty of the Supreme Court to say what the law means, then in the case of 

                                                
85 See CFPB Press Release CFPB Study Finds That Arbitration Agreements Limit Relief for Consumers, 
Mar. 10, 2015. 
86 Cal. Civ. Code 1750 et seq. 
87 California’s statute requiring a contract involving an arbitration agreement that creates a right of action 
regardless of the arbitration agreement builds the fairness the legal system seeks to protect. 
88 Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 283 (1995). 
89 Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 283 (1995) (O'Connor, J., concurring). 
90 Id at 283.  
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the FAA it has expanded the definition of 88-words to construe legislation to the broadest 

possible terms.91  In as much as arbitration has been enhanced and expanded by the Court, 

Congress has seemed to play a willing participant, punting its legislative duty and abrogating its 

role as the legislative branch to a super legislature of nine.  Consumers have paid the price for 

this expanded view.  Even when a state’s law affirmative denies the use of arbitration to ensure a 

judicial determination of particular types of claims, the conflicting state law is displaced by the 

FAA.  

Prior to establishing the Consumer Financial Protection Bureau (CFPB), many legal and 

consumer advocate scholars had produced research and evidence that consumers were routinely 

subject to unfair and deceptive business practices.  In a 2015 report to Congress, the CFPB 

undertook extensive research determining the impact of pre-dispute arbitration agreements in 

consumer financial products.  The CFPB determine that in the categories of prepaid cards, 

payday loans, private student loans, and mobile wireless third-party billing agreements nearly all 

– roughly 85-100% – of the agreements with arbitration clauses include no-class arbitration 

provisions.92   Eliminating class action disputes provides for even greater ability to tip the 

unequal bargaining power in favor of the business.  Additional studies have found that in 76.9% 

consumer contracts surveyed “every consumer contract with an arbitration clause also included a 

waiver of classwide arbitration.”93  Courts have historically discouraged opportunism in 

consumer products and unconscionable behavior especially in contracts of adhesion.  The FAA 

seizes control pre-empting the state from its chief mandate, public safety. 

                                                
91 “It is emphatically the province and duty of the Judicial Department to say what the law is.” Marbury v. 
Madison, 5 U.S. 137, at 177 (1803). 
92 CFPB Press Release CFPB Study Finds That Arbitration Agreements Limit Relief for Consumers, Mar. 
10, 2015 at 10. 
93 Eisenberg, Miller, Sherwin, Arbitration’s Summer Soldiers: An Empirical Study of Arbitration Clauses 
in Consumer and Nonconsumer Contracts, 41 U. Mich. J.L. Reform 871, 883 table 2 (2008). 
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Studies and reports like these placed a spotlight on consumer protection policies at a 

federal level, which were rarely discussed outside of State consumer protection statutes.  Many 

advocates focus on the numbers: between 2010 – 2011, in a lopsided manner, arbitrators awarded 

consumers a combined total of less than $175,000 in damages, while ordering consumers to pay 

$2.8 million to companies for debts that were disputed.94  In parallel, the research found that 32 

million consumers are eligible for financial redress through class action, representing $2.7 billion 

in cash, in-kind relief.95  While the debate about fundamental beliefs about what Government 

should do, at it’s very basic level government, it has historically represented a legal system that 

treats party equally under the law.  And States have the significant public policy mandate of 

promoting a safe environment for business and consumers. 

Inherently in promoting this safe environment is a State’s general public safety and 

welfare mandate, protecting the public from unsafe and dangerous conditions.  Addressing the 

concerns expressed by those consumer protection experts is the aim of many State consumer 

protection laws and the departments that implement them.  However, consumers should not have 

to only rely on a State action but also have the ability to rely on rights of action when businesses 

are using unfair and deceptive practices.  Arbitration removes this ability so fundamental to our 

legal system—an injured party seeking equitable redress of injury.  There may be disagreement 

of how and what policies are promoting a safer and more functional economy, but there is little 

disagreement that these are significant public policy concerns.  The Court has remarked that 

States are the laboratories of democracy, the incubator for policy.96  But here, the FAA continues 

                                                
94 See CFPB Press Release CFPB Study Finds That Arbitration Agreements Limit Relief for Consumers, 
Mar. 10, 2015. 
95 Id. at 10. 
96 New State Ice Co. v. Liebmann, 285 U.S. 262 (1932). 



 28 

to pre-empt States from incubating the right public policy approach to address these weighty 

concerns.  

Understanding arbitration and the effects on consumers should be squarely within the 

domain of State governments.  A narrower reading of the FAA by the Supreme Court may be too 

prospective and elusive, but the Court should not invade the domain of the States and allow them 

to govern their own public policy goals and aims.  Our common governance precepts are rooted 

in a federalist tradition: where the U.S. Constitution has not delegated authority, it is left to the 

States.  The FAA has not explicitly, clearly, or manifest an intent to pre-empt state law, but has 

vaguely eluded to the practice of prioritizing arbitration in disputes involving commerce.  The 

Court has continued to build on a flawed ruling, not revisiting the merits of the Southland but 

enhancing its precedential foothold.  There have been holdings asserting the reliance interest that 

current contracts have in arbitration.  But the public interest in a fair marketplace should be 

outweighed by any “reliance” interest that mostly corporations have in arbitration.   

The Congress is vested with the power to correct this legislative failing allowing for the 

expanse of arbitration in consumer goods and products never contemplated by the Congress of 

1929.  The FAA is a case study in the vagueness of a statute opening the door to a creative legal 

framework that would remove the rights of everyday American consumers.  Statutes that lack 

clarity are often ripe for judicial activism, and the FAA has been no exception.   

The lack of clarity has made the FAA ripe for judicial overreach, compounded by an 

unwillingness of a co-equal branch of government to exert its constitutional responsibilities.  The 

Court has by operation created a system of reliance for companies to take advantage of 

consumers in legally unconscionable way.  Arbitration has been one of the single most effective 
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tools increasing court efficiency and judicial economy; it has also been one of the most effective 

tools at eliminating consumer protections.  


