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Introduction 

In the United States, our legal system professes the principle of innocent until proven 

guilty. In reality, this principle depends on whether or not a person has money. In most 

jurisdictions, including Tennessee, the determining factor in whether a defendant is detained prior 

to trial or other disposition of their case is if they can afford to make bail. If they have money, they 

can put up the bail themselves, put up collateral such as equity in a home, or pay a fee to a 

commercial bondsman and be released from custody until their case is resolved. They are free to 

go about their life and prepare their defense until their case is decided. This is how things should 

be for everyone not charged with a violent crime. Unfortunately, for most people, this is not how 

things work. 

The poor in this country, face a much different legal system. U.S. Attorney General Robert 

Kennedy summed it up this way: 

What has been demonstrated here is that usually only one factor determines whether 
a defendant stays in jail before he comes to trial. That factor is not guilt or 
innocence. It is not the nature of the crime. It is not the character of the defendant. 
That factor is, simply, money. How much money does the defendant have?1 

 
For the poor, even a small bail amount can be devastating. In Nashville, the average misdemeanor 

bail amount is $5,000.2 In order to make this amount, a defendant would have to come up with 

10% or $500 to get a bond from a commercial bail bondsman. This is not possible for far too many 

                                                
1 Bail Fail: Why the U.S. Should End the Practice of Using Money for Bail, (Just. Pol’y Inst., Washington, 
D.C.), Sept. 2012 at 1. 
 
2 Julieta Martinelli, Nashville’s Prosecutor and Public Defender Don’t See Eye to Eye on Cash Bail 
Policies, (Dec. 7, 2017), https://www.nashvillepublicradio.org/post/nashville-s-prosecutor-and-public-
defender-don-t-see-eye-eye-cash-bail-policies#stream/0. 
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people. In fact, of the 21,000 people charged with misdemeanors in Davidson County in 2016, 

60% had to sit in jail until their cases went in front of a judge.3 

When someone with little or no money is locked up after being charged with a crime, they 

are faced with many difficult, if not impossible, choices. Many of these people are just scraping 

by and live paycheck to paycheck. This is true of their families as well. Families must decide 

whether they are going to use their grocery money, rent money, medicine money, gas money, or 

money for their utilities to help get their son, daughter, husband, wife, father, mother, or some 

other family member out on bail. If they use it for bail, they run the risk of losing their home, going 

without food, having their utilities shut off, or going without much needed medicines. Another 

issue they face is if they use money for bail, they might not have money to pay for an attorney. In 

some jurisdictions, such as Oklahoma, if a person is able to make bail, they may be disqualified 

from having an appointed attorney.4  

For far too many people, there is no decision to be made. They simply do not have any 

money to make bail. In 2011, researchers in Jefferson County, Colorado, conducted a 14-week 

study of over 1,250 cases. They documented 20 cases in which defendants were ordered released 

but were unable to leave jail on bonds with cash-only financial conditions of $100 or less. In 

addition, 120 other defendants were ordered released but remained detained for failure to post the 

                                                
3 Id. 
 
4 OKLA. STAT. tit. 22, § 1355A(D) (2017). This section dealing with Indigent Request for Representation 
states “if the defendant is admitted to bail and the defendant or another person on behalf of the defendant 
posts a bond, other than by personal recognizance, this fact shall constitute a rebuttable presumption that 
the defendant is not indigent.” There has been some new legislation passed that would change the 
rebuttable presumption to “the court may consider such fact in determining eligibility of the defendant for 
appointment of the system; provided, however, such consideration shall not be the sole factor in the 
determination of eligibility.” This new language has not been codified yet. 
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cash-only conditions of $1,000 or less.5 6  This has many disastrous consequences. If the person 

does have a job, they will often lose it after being locked up for even a few days. If a person is 

self-employed, being locked up effectively shuts down their business.7 With this loss of income, 

defendants can default on vehicles, lose their homes, lose health insurance, disrupt medical care, 

get behind on child support, lose custody of their kids, and more. 

Effects of Pretrial Detention 

Things get worse. People that are detained pretrial have far worse outcomes than those that 

are able to get out on bail. In a study conducted in 2013, researchers studied the impact of pretrial 

detention on sentencing outcomes. They found that compared to defendants released at some point 

pending trial, defendants detained for the entire pretrial period are more likely to be sentenced to 

jail or prison – and for longer periods of time.8 They also found that detained defendants are over 

four times more likely to be sentenced to jail and over three times more likely to be sentenced to 

prison than defendants who are released at some point pending trial.9 Sentencing for detained 

defendants is also significantly longer: Jail sentences are nearly three times as long, and prison 

sentences are more than twice as long.10 These outcomes were even more pronounced for low-risk 

                                                
5 Timothy R. Schnacke, Money as a Criminal Justice Stakeholder: The Judge’s Decision to Release or 
Detain a Defendant Pretrial, (U.S. Dept. of Just. Nat’l Inst. of Corrections), Sept. 2014, at 9. 
 
6 Claire M.B. Brooker, Michael R. Jones, Timothy R. Schnacke, The Jefferson County Bail Project: 
Impact Study Found Better Cost Effectiveness for Unsecured Recognizance Bonds Over Cash and Surety 
Bonds, (Pretrial Just. Inst.), June 2014 at 10. 
 
7 Bail Fail: Why the U.S. Should End the Practice of Using Money for Bail, (Just. Pol’y Inst., Washington, 
D.C.), Sept. 2012 at 14. 
 
8 Investigating the Impact of Pretrial Detention on Sentencing Outcomes, (Laura and John Arnold Found., 
Houston, TX), Nov. 2013 at 3. 
 
9 Id. 
 
10 Id. 
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defendants. Low-risk defendants who were detained for the entire pretrial period are 5.41 times 

more likely to be sentenced to jail and 3.76 times more likely to be sentenced to prison when 

compared to low-risk defendants who are released at some point before trial or case disposition.11 

In another study conducted in New York City, researchers examined the effects of pretrial 

detention on case outcomes. They first looked at nonfelony cases.12 Pretrial detention had an effect 

on the overall conviction rate versus those that were not detained. They found that the overall 

conviction rate was 58%.13 When defendants were detained all the way to the disposition of their 

case, the conviction rate increased to 92%.14 The conviction rate was only 50% when a defendant 

was not detained at all prior to disposition.15 The effects of pretrial detention on incarceration rates 

after conviction was even higher. The overall incarceration rate for all convicted cases was 32%.16 

That rate jumped to 84% when a defendant was detained until case disposition.17 When a defendant 

was not detained at all prior to the disposition of their case, the incarceration rate was only 10%.18  

The same researchers then looked at felony cases.19 The effects of pretrial detention on 

conviction rates was similar to those in nonfelony cases. They found an overall conviction rate of 

                                                
11 Id. at 4. 
 
12 Mary T. Phillips, Ph.D., Pretrial Detention and Case Outcomes, Part 1: Nonfelony Cases, (New York 
City Criminal Justice Agency, Inc.), Nov. 2007. 
 
13 Id., at 56. 
 
14 Id., at 56. 
 
15 Id., at 56. 
 
16 Id., at 56. 
 
17 Id., at 56. 
 
18 Id., at 56. 
 
19 Mary T. Phillips, Ph.D., Pretrial Detention and Case Outcomes, Part 2: Felony Cases, (New York City 
Criminal Justice Agency, Inc.), Mar. 2008. 
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68%.20 Those detained until case disposition had a conviction rate of 84%.21 Those that were not 

detained at all had a conviction rate of 57%.22 The researchers also found that pretrial detention 

effected the incarceration rate. The overall incarceration rate of those convicted was 57%.23 The 

conviction rate of those held pretrial all the way to disposition was 84%.24 Finally, for those that 

were not held at all pretrial had an incarceration rate of only 20%.25  

There are many reasons these defendants have worse outcomes. People in jail have far less 

access to their attorney. They have limited use of the phone.26 There is usually a charge to use the 

phone. When calls are made, they are recorded. This makes it very difficult to prepare a defense. 

It makes it difficult to meet in person with their attorney. The attorney has to take a great deal of 

time to make a visit to an incarcerated client. Often, time is limited. Many times, clients are 

incarcerated a long distance from counsel. For those out on bail, they can meet with their attorney, 

talk to their attorney on the phone without fear of being recorded, talk to possible witnesses, and 

freely work on preparing a defense for their case. 

                                                
 
20 Id., at 58. 
 
21 Id., at 58. 
 
22 Id., at 58. 
 
23 Id., at 58. 
 
24 Id., at 58. 
 
25 Id., at 58. 
 
26 Bail Fail: Why the U.S. Should End the Practice of Using Money for Bail, (Just. Pol’y Inst., 
Washington, D.C.), Sept. 2012 at 13. 
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Low income populations are also disadvantaged when facing plea bargains.27 They face 

the choice of pleading guilty to get out of jail or deciding to fight and take their case to trial. If 

they cannot post bail, this means staying in jail until the case goes to trial. Many people choose to 

plead so they can go home, go back to work, and provide for themselves and their family. This has 

devastating effects as well. Once a person pleads guilty, these convictions can follow them around 

for the rest of their lives. Their convictions will often cause them to lose their jobs or prevent them 

from getting jobs in the future. It can also prevent them from getting different types of government 

assistance28 which is often desperately needed. It can prevent them for qualifying for many types 

of housing.29 

The Case of Erma Faye Stewart 

This is exactly what happened to Erma Faye Stewart. Ms. Stewart, a single African-

American mother of two, was arrested in a drug sweep in Hearne, Texas in 2000. While in jail, she 

did not have anyone to take care of her two young children. Though she maintained her innocence, 

her court-appointed lawyer told her to plead guilty since the prosecutor offered probation. After a 

month in jail, Ms. Stewart relented to a plea. She was sentenced to 10 years’ probation and ordered 

to pay a $1,000 fine. Upon her release she was saddled with a felony record; she was destitute, 

barred from food stamps and evicted from public housing. Once they were homeless, Ms. Stewart’s 

                                                
27 Bail Fail: Why the U.S. Should End the Practice of Using Money for Bail, (Just. Pol’y Inst., 
Washington, D.C.), Sept. 2012 at 13. 
 
28 Eli Hager, Six States Where Felons Can’t Get Food Stamps, The Marshall Project (Feb. 04, 2016), 
https://www.themarshallproject.org/2016/02/04/six-states-where-felons-can-t-get-food-stamps. As late as 
2016, there were still six states where drug related felons were unable to get food stamps. Twenty-six 
other states (including Tennessee) have partly eased those restrictions, often providing the benefits only if 
the recipient complies with parole, does not commit a second offense, enrolls in treatment, etc. Eighteen 
other states have completely abandoned the federal prohibition on drug offenders receiving food stamps. 
 
29 Bail Fail: Why the U.S. Should End the Practice of Using Money for Bail, (Just. Pol’y Inst., 
Washington, D.C.), Sept. 2012 at 13. 
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children were taken away and placed in foster care. She lost everything even though she took the 

deal.30 

“Offender-Funded” Supervision 

Even in cases where a judge would allow pretrial release without cash bail, this is still not 

an option if the defendant is poor. They often have to pay for the pretrial conditions imposed on 

them. This is referred to as “offender-funded” supervision.31 Conditions imposed include GPS 

monitoring, anger management classes, drug testing, security, monitoring by parole officers or 

pretrial services.32 For example, in all states except Hawaii and the District of Columbia, there is 

a fee for electronic monitoring.33 These fees can run up to about $300 a month plus a setup fee of 

$179.34 If defendants do not make their payments, they are sent back to jail.35 If the defendant does 

not have money for cash bail, they more than likely do not have money to pay for these services 

as a condition of their release. As a result, when given an opportunity to be released while awaiting 

the outcome of their case, poor people face another daunting obstacle; no money to pay for the 

conditions of their release.   

This sets up a system of justice that is completely different based solely on whether a person 

is poor or not. A person with money who is charged with a serious or even violent crime can often 

                                                
30 Michelle Alexander, Go to Trial: Crash the Justice System. Opinion article, The New York Times, 
March 10, 2012. 
 
31 Moving Beyond Money: A Primer on Bail Reform, (Crim. Just. Pol’y Program, Harv. Law Sch.), Oct. 
2016 at 17. 
 
32 Id. at 17. 
 
33 Eric Markowitz, Electronic Monitoring Has Become the New Debtor’s Prison, (March 03, 2016), 
https://www.prisonlegalnews.org/news/2016/mar/3/electronic-monitoring-has-become-new-debtors-
prison/. 
 
34 Id. 
 
35 Id. 
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secure their release within days of their arrest by posting bond. On the other hand, poor people 

who are arrested for nonviolent crimes, petty crimes, simple possession, trespassing, etc., can find 

themselves behind bars for many months for no other reason than being poor.  

The Consequence to Society: Recidivism 

All of this comes at great cost to society. Defendants that are detained prior to trial go on 

to have a higher rate of recidivism upon release from jail.36 In a study conducted by the Arnold 

Foundation,37 researchers found a strong correlation between the length of time low- and 

moderate-risk defendants were detained before trial, and the likelihood that they would reoffend 

in both the short- and long-term.38 They found that compared to defendants that were held no more 

than 24 hours, low-risk defendants who were held for two to three days were 40% more likely to 

commit new crimes before trial.39 This correlation escalated as defendants spent more time in jail.40 

Low-risk defendants held for 31 days or more offended 74% more frequently than those released 

within 24 hours.41 The pattern was similar for moderate-risk defendants.42 

This study also found the same type of relationship with long-term recidivism.43 Compared 

to individuals released within 24 hours of arrest, low-risk defendants held 2-3 days were 17% more 

                                                
36 Timothy R. Schnacke, Money as a Criminal Justice Stakeholder: The Judge’s Decision to Release or 
Detain a Defendant Pretrial, (U.S. Dept. of Just. Nat’l Inst. of Corrections), Sept. 2014 at 49. 
 
37 Pretrial Criminal Justice Research, (Laura and John Arnold Found., Houston, TX), Nov. 2013. 
 
38 Id. at 4. 
 
39 Id. at 4. 
 
40 Id. at 4. 
 
41 Id. at 4. 
 
42 Id. at 4. 
 
43 Id. at 5. 
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likely to commit another crime within two years.44 Those held 4-7 days had a 35% increase in 

reoffense rates.45 Finally, those held 8-14 days were 51% more likely to reoffend than those held 

less than 24 hours.46 

The Case of Kalief Browder 

Sometimes there are more tragic consequences. Take the case of Kalief Browder. He was 

16 years old when he was arrested in New York. He was accused of stealing a backpack. When he 

refused to plead guilty, and instead professed his innocence, the Bronx prosecutor requested a bail 

amount that he could not afford. He was ultimately held on Rikers Island for three years because 

he could not afford to post bail. While there, he was beaten, abused and held in solitary 

confinement. Two years after his release, Kalief committed suicide due to the very real and 

lingering harm caused by his incarceration. He was never convicted of a crime.47 

The Case of David Jones 

In October 2013, Kentucky truck driver David Jones was arrested on charges of distributing 

child pornography. He insisted that he was innocent, and a judge set his bail at $15,000 cash which 

was more than he could pay. That was bumped down to $2,500 cash as long as he could secure 

another $22,500 with personal property. He could not do that either. His public defender repeatedly 

tried to get his bond lowered to an amount he could afford. Those requests were rejected four 

separate times. A defense expert found no evidence that Jones had ever downloaded child 

pornography onto his computer. Fourteen months after Jones was first jailed, a judge lowered bail 

                                                
44 Id. at 5. 
 
45 Id. at 5. 
 
46 Id. at 5. 
 
47 Matt Henry, These NFL Stars Say It’s Time to End Cash Bail. Here’s Why., (Oct. 16, 2017), 
https://theappeal.org/these-nfl-stars-say-its-time-to-end-cash-bail-heres-why/. 
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to just $2,500 cash, which a relative paid. Later, the charges were dropped. By then, Jones had lost 

his job, his apartment and missed his son’s high school graduation.48 

ABA Standards Offer a Different Approach 

Whether a person is released pretrial or detained should be based on factors other than if a 

person has money or not. In fact, the U.S. Supreme Court has said “in our society, liberty is the 

norm, and detention prior to trial or without trial is the carefully limited exception.”49 One way to 

accomplish this is to simply decide whether to release or detain the defendant. In this situation, a 

judge looks at several factors to decide if a person should be released before trial or be detained. 

In 2007, the American Bar Association released the Third Edition of ABA Standards for Criminal 

Justice, Pretrial Release.50 These standards outline an effective way of addressing pretrial detention 

without relying on money. First of all, it states that defendants are entitled to release on personal 

recognizance on condition that they attend all court proceedings and do not commit any criminal 

offenses.51 This presumption may be rebutted by evidence that there is a substantial risk of 

nonappearance or if the defendant poses a significant risk to the public.52  

The ABA standards give some factors to look at when determining whether there is a 

substantial risk of nonappearance or threat to the community or any person if the defendant is 

released. These factors include; 

                                                
48 Alysia Santo, Kentucky’s Protracted Struggle to Get Rid of Bail, The Marshall Project (Nov. 12, 2015, 
7:15 AM), https://www.themarshallproject.org/2015/11/12/kentucky-s-protracted-struggle-to-get-rid-of-
bail. 
 
49 United States v. Salerno, 481 U.S. 739, 755 (1987) 
 
50 ABA STANDARDS FOR CRIMINAL JUSTICE, THIRD EDITION, PRETRIAL RELEASE (AM. BAR ASS’N 
2007). 
 
51 Id. at 101. 
 
52 Id. 
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1. The nature and circumstances of the offense when relevant to determining 
release conditions; 

2. The defendant’s character, physical and mental condition, family ties, 
employment status and history, financial resources, length of residence in the 
community, community ties, past conduct, history relating to drug or alcohol 
abuse, criminal history, and record concerning appearance at court proceedings; 

3. Whether at the time of the current offense or arrest, the person was on probation, 
parole, or other release pending trial, sentencing, appeal, or completion of 
sentence for an offense; 

4. Availability of persons who agree to assist the defendant in attending court at 
the proper time and other information relevant to successful supervision in the 
community; 

5. Any facts justifying a concern that the defendant will violate the law if released 
without restrictions; and  

6. Factors that may make the defendant eligible and an appropriate subject for 
conditional release and supervision options, including participation in medical, 
drug, mental health or other treatment, diversion or alternative adjudication 
release options.53 
 

The Standards also spell out what should happen if a defendant is not released on personal 

recognizance. The court should then impose a conditional release.54 The conditions imposed 

should be the least restrictive necessary to ensure the defendant’s appearance in court and protect 

the safety of the community or any person.55 These conditions can include; 

1. Release to the supervision of a pretrial services agency, or require the defendant 
to report to a designated law enforcement agency; 

2. Release the defendant into the custody or care of some other qualified 
organization or person responsible for supervising the defendant and assisting 
the defendant in making all court appearances; 

3. Impose reasonable restrictions on the activities, movements, associations, and 
residences of the defendant, including curfew, stay away orders, or prohibitions 
against the defendant going to certain geographic areas; 

4. Prohibit the defendant from possessing any dangerous weapons and order the 
defendant to immediately turn over any firearms to an agency or responsible 
third party designated by the court. Prohibit defendant from using drugs or 
alcohol; 

                                                
53 ABA STANDARDS FOR CRIMINAL JUSTICE, THIRD EDITION, PRETRIAL RELEASE, STANDARD 10-4.2 
(AM. BAR ASS’N 2007) at 84-85. 
 
54 ABA STANDARDS FOR CRIMINAL JUSTICE, THIRD EDITION, PRETRIAL RELEASE, STANDARD 10-5.2 
(AM. BAR ASS’N 2007) at 106. 
 
55 Id. 
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5. Conditionally release the defendant pending diversion or participation in an 
alternative adjudication program such as drug, mental health or other treatment 
courts; 

6. Require the defendant to be released on electronic monitoring, be evaluated for 
substance abuse treatment, undergo regular drug testing, undergo treatment, 
house arrest or other conditions; 

7. Lastly, the judge can impose financial conditions.56 
 

Financial conditions should only be used when non-financial conditions are insufficient to 

ensure that the defendant will appear in court.57 When they are imposed, the least restrictive 

conditions principle should apply.58 It requires that unsecured bond be considered first.59 If the 

court determines that is not sufficient, the court may require the defendant to post bail.60 However, 

the bond amount must be within reach of the defendant and should be no greater than what is 

required to ensure the defendant’s appearance in court. Financial bail is not appropriate to address 

concerns that a defendant will pose a danger if released.61 In those cases, the defendant should be 

detained. 

In order to decide whether to release or detain, the defendant will have a detention hearing 

where both sides can present evidence as to whether the defendant should be released pretrial.62 

                                                
56 Id. at 106-107. 
 
57 ABA STANDARDS FOR CRIMINAL JUSTICE, THIRD EDITION, PRETRIAL RELEASE, STANDARD 10-5.3 
(AM. BAR ASS’N 2007) at 110. 
 
58 Id. 
 
59 Id. 
 
60 Id. 
 
61 Id. 
 
62 ABA STANDARDS FOR CRIMINAL JUSTICE, THIRD EDITION, PRETRIAL RELEASE, STANDARD 10-5.9 
(AM. BAR ASS’N 2007) at 128. 
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The presumption is that the defendant will be released on personal recognizance.63 In order to 

detain, the government must prove by clear and convincing evidence that there is no condition or 

combination of conditions of release that will reasonably ensure the defendant’s appearance in 

court or protect the safety of the community or any person.64 However, in cases charging capital 

crimes or offenses punishable by life imprisonment without parole, there is a rebuttable 

presumption that the defendant should be detained on the ground that no condition or combination 

of conditions will reasonably ensure the safety of the community or any person or the defendant’s 

appearance in court.65 To rebut this presumption the defendant must present clear and convincing 

evidence to the contrary.66 

Pretrial Services as a Solution to the Cash Bail Problem 

To make this system work, a strong pretrial services program is needed. These programs 

take on many forms. Some are associated with the court system, probation departments, separate 

agencies and even non-profit/volunteer organizations.67 No matter how they are set up, they all 

perform many of the same functions. These include performing risk assessments to determine 

whether a defendant is likely to show up for court and whether they will pose a danger to society.68 

                                                
63 ABA STANDARDS FOR CRIMINAL JUSTICE, THIRD EDITION, PRETRIAL RELEASE, STANDARD 10-5.1 
(AM. BAR ASS’N 2007) at 101. 
 
64 ABA STANDARDS FOR CRIMINAL JUSTICE, THIRD EDITION, PRETRIAL RELEASE, STANDARD 10-5.10 
(AM. BAR ASS’N 2007) at 133. 
 
65 ABA STANDARDS FOR CRIMINAL JUSTICE, THIRD EDITION, PRETRIAL RELEASE, STANDARD 10-5.8 
(AM. BAR ASS’N 2007) at 125. 
 
66 Id. 
 
67 Moving Beyond Money: A Primer on Bail Reform, (Crim. Just. Pol’y Program, Harv. Law Sch.), Oct. 
2016 at 15. 
 
68 Bail Fail: Why the U.S. Should End the Practice of Using Money for Bail, (Just. Pol’y Inst., 
Washington, D.C.), Sept. 2012 at 29. 
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They then present their findings to the court to help the court determine whether to release or 

detain.69 Pretrial services also develop and provide effective supervision for defendants out on 

pretrial release that require supervision.70 Pretrial services can help defendants find and utilize 

treatment centers for drugs, alcohol, mental health issues, or any other needed treatment.71 They 

monitor defendants to ensure that they are partaking in required drug testing, showing up for work 

or school, not committing any crimes and more.72 They remind defendants to show up for their 

court dates.73 Pretrial services also can help defendants find jobs, housing, treatment, legal 

services, and more.74 

One of the main goals of cash bail is to make sure that the defendant comes back to court 

for their court dates and trial.75 Pretrial services can provide one of the most effective tools for 

getting defendants back to court. It is also one of the simplest and cheapest; court date notifications. 

Most people that have failures to appear do not miss court on purpose.76 They simply forget.77 

                                                
69 ABA STANDARDS FOR CRIMINAL JUSTICE, THIRD EDITION, PRETRIAL RELEASE, STANDARD 10-1.10 
(AM. BAR ASS’N 2007) at 54. 
 
70 Id. 
 
71 Id. 
 
72 Moving Beyond Money: A Primer on Bail Reform, (Crim. Just. Pol’y Program, Harv. Law Sch.), Oct. 
2016 at 16. 
 
73 ABA STANDARDS FOR CRIMINAL JUSTICE, THIRD EDITION, PRETRIAL RELEASE, STANDARD 10-1.10 
(AM. BAR ASS’N 2007) at 55. 
 
74 Id. 
 
75 ABA STANDARDS FOR CRIMINAL JUSTICE, THIRD EDITION, PRETRIAL RELEASE, STANDARD 10-1.1 
(AM. BAR ASS’N 2007) at 36. 
 
76 Bail Fail: Why the U.S. Should End the Practice of Using Money for Bail, (Just. Pol’y Inst., 
Washington, D.C.), Sept. 2012 at 33. 
 
77 Id. 
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Many people do not keep calendars or have smartphones to keep up with appointments.78 They are 

often too busy working and trying to take care of their families that they forget about their court 

date. Reminding defendants about upcoming court dates can dramatically reduce failure to appear 

rates.79 One study in Multnomah County, Oregon showed that simply calling defendants 

dramatically decreased rates of failures to appear. The use of automated call reminders was 

associated with a 41% decrease in failures to appear among defendants that received a phone call.80  

These notifications can be handled in many different ways. Actual phone calls, automated 

calls, automated text messages,  automated emails, letters, and postcards are some of the tools that 

can be used.81 Actual phone calls, whether personal or automated, tend to be effective. Recent 

studies suggest text messaging may be the most effective way to remind people since just about 

everyone has a mobile phone these days.82 Paying people to remind defendants about their court 

dates is much cheaper than paying to keep people locked up until trial simply because they cannot 

pay bail.83 

                                                
78 Allison Sherry, Local Judges are Driving Bail Reforms Across Colorado, (Colorado Public Radio), Jan. 
23, 2018, found at https://www.cpr.org/news/story/local-judges-are-driving-bail-reforms-across-colorado. 
 
79Bail Fail: Why the U.S. Should End the Practice of Using Money for Bail, (Just. Pol’y Inst., 
Washington, D.C.), Sept. 2012 at 33. 
  
80 Moving Beyond Money: A Primer on Bail Reform, (Crim. Just. Pol’y Program, Harv. Law Sch.), Oct. 
2016 at 16. 
 
81 Id. 
 
82 Christopher T. Lowenkamp, Alexander M. Holsinger, and Tim Dierks, Assessing the Effects of Court 
Date Notifications within Pretrial Case Processing, (Am. J. of Crim. Just.), May 2017. 
 
83 Bail Fail: Why the U.S. Should End the Practice of Using Money for Bail, (Just. Pol’y Inst., 
Washington, D.C.), Sept. 2012 at 35. 
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Supervision by pretrial services helps cut down on re-arrest rates and failures to appear.84 

They do this by having frequent contact with defendants. These contacts include in-person 

meetings, phone calls, home visits, communication with the defendant’s acquaintances, and 

frequent criminal history checks.85 Studies by the Laura and John Arnold Foundation have found 

that moderate-risk defendants that were regularly supervised missed court dates 38% less than 

unsupervised defendants.86 High-risk defendants that were regularly supervised were 33% less 

likely to miss court dates.87 It also found that supervision decreased re-arrest rates for both medium 

and high-risk defendants.88 

Washington, D.C. – A Case Study in Bail Reform 

There are quite a few jurisdictions that have implemented these standards and have 

effectively done away with cash bail. Washington, D.C. is one example of a busy, big-city court 

system that has almost eliminated cash bail.89 They have a well-established pretrial services 

agency. This agency develops pretrial release and detention recommendations. They provide close 

supervision for defendants out on pretrial release.90 As a result, 88% of defendants in Washington, 

D.C. are released with no financial conditions.91 At the same time, they have maintained public 

                                                
84 Moving Beyond Money: A Primer on Bail Reform, (Crim. Just. Pol’y Program, Harv. Law Sch.), Oct. 
2016 at 16. 
 
85 Id. 
 
86 Id. 
 
87 Id. 
 
88 Id. 
 
89 Id. at 15. 
 
90 Id. 
 
91 Id. 
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safety and low rates of non-appearances. Between 2007 and 2012, 90% of released defendants 

have made all scheduled court appearances.92 91% were not rearrested while out on pretrial 

release.93 99% were not rearrested on a violent crime while out on pretrial release.94  

These results were not achieved overnight. The process began in 1963 with a report 

produced by the District of Columbia Junior Bar Association.95 The report highlighted deplorable 

conditions in D.C.’s city jails.96 Using this report, funding was provided by the Ford Foundation 

to set up the D.C. Bail Project.97 The project started with five interviewers and one secretary.98 

This project developed into the D.C. Pretrial Services Agency and today has a staff of over 300. 

They interview 20,000 defendants a year and supervise about 12,000.99 While it was established 

out of concern over the poor not being able to post bail, they soon realized that their real mission 

was to provide information and a range of options to the court on all cases so that the court could 

make an informed decision in each case.100 They have continued to innovate over the years to 

provide options to concerned judges. Among these are; a Failure to Appear Unit, which works to 
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prevent the issuance of bench warrants for defendants who had legitimate reasons for missing court 

and helping to arrange voluntary surrender to the agency when warrants are issued; a Drug Testing 

Unit, which screens all defendants for drug use prior to the initial appearance and conducts regular 

testing while on release; an Intensive Supervision Unit, which supervises higher risk defendants;101 

a Specialized Supervision Unit, which targets defendants with mental illness, mild retardation, and 

co-occurring mental health and substance abuse problems; and a High Intensity Supervision 

Program, which uses electronic monitoring technology to monitor high risk defendants.102 

The goals of the D.C. Pretrial Services Agency are best summed up by their mission 

statement which reads, 

The mission of the D.C. Pretrial Services Agency is to assess, supervise, and 
provide services for defendants, and collaborate with the justice community, to 
assist the courts in making pretrial release decisions. PSA promotes community 
safety and return to court while honoring the presumption of innocence.103 
 

Pretrial Release in Federal Court 

The Federal system is much like the system in Washington, D.C. Like the D.C. system, the 

federal system is virtually cash free. It is based on release/detention which provides judges with 

four options: (1) release on personal recognizance or unsecured appearance bond; (2) release on a 

condition or combination of conditions; (3) temporary detention; or (4) full detention.104 Ideally, a 

detention hearing should be held upon a defendant’s first appearance.105 A Pretrial Services Officer 
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will prepare a report for the Judge recommending release or detention.106 In preparing this report, 

the probation officer will look at the defendant’s criminal history, they will interview relatives and 

people close to the defendant, they will look at what condition or combination of conditions they 

believe will ensure the safety of the public and ensure that the defendant will appear for their court 

appearances as well as other factors. The detention hearing is a full adversarial hearing.107 Each 

side can call witnesses and present evidence.108 The Government must overcome the presumption 

of pretrial release by clear and convincing evidence.109 If it is found that there is no condition or 

combination of conditions that will permit a defendant to be released, then that person is ordered 

held until trial.110 The federal system allows for a speedy trial within a relative short period of time 

unless the defendant waives this right.111 This ensures that a person that is detained pretrial is only 

held for a relative short time before they go to trial. 

This process was upheld by the U.S. Supreme Court in United States v. Salerno112 in 1987.  

In this case, the Court affirmed the constitutionality of the Bail Reform Act of 1984.113  It stated 

that the statute provided extensive safeguards to further the accuracy of the judicial determination 
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as well as to ensure that detention remained a carefully limited exception to liberty. Those 

safeguards included:  

(1) detention was limited to only the most serious of crimes; (2) the arrestee 
was entitled to a prompt hearing and the maximum length of pretrial detention 
was limited by stringent speedy trial time limitations; (3) detainees were to be 
housed separately from those serving sentences or awaiting appeals; (4) after a 
finding of probable cause, a full adversarial hearing was held in which the 
government was required to convince a neutral decision maker by clear and 
convincing evidence that no condition or series of conditions of release would 
reasonably assure court appearance or the safety of the community or any 
person; (5) detainees had a right to counsel, and could testify or present 
information by proffer and cross-examine witnesses who appeared at the 
hearing; (6) judges were guided by statutorily enumerated factors such as the 
nature of the charge and the characteristics of the defendant; (7) judges were to 
include written findings of fact and a written statement of reasons for a decision 
to detain; and (8) detention decisions were subject to immediate appellate 
review.114 

 
The D.C. and Federal systems do have some advantages over many other jurisdictions. 

There is no explicit right to bail in the Federal system.115 This makes it easier to reduce the decision 

down to release or detain. Most states116 have a constitutional right to bail.117 In these states, 

defendants are guaranteed a right to bail except for those charged with capital crimes.118 The D.C. 
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and Federal systems also have highly developed public defender systems.119 This ensures 

representation at pretrial detention hearings.120 They also have well developed pretrial services 

agencies.121 However, they do show what is possible in the absence of a cash-bail based system.  

Conclusion 

Cash bail is a fundamentally unfair system. It discriminates against poor and even middle-

class defendants. It ruins lives. Defendants are behind bars for months and months for no other 

reason than they did not have money or the resources to make bail. There are other, more effective 

systems out there, ones that do not depend on a person’s financial resources. These systems base 

their decisions on a release or detention basis. The decisions are made using objective factors 

prepared by pretrial analytics that help judges determine whether to release or detain a defendant. 

These systems strongly favor pretrial release versus detention. Strong pretrial services agencies, 

like the one in Washington, D.C., make this system possible. This is a fundamentally more just 

system that upholds a defendant’s presumed innocence.  
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